PUBLI C HEARI NG

COVM SSI ON ON STATE MANDATES

TIME: 9:04 a.m
DATE: Thursday, January 27, 2000
PLACE: Comm ssion on State Mandates

State Capitol, Room 126
Sacranento, California

REPORTER S TRANSCRI PT OF PROCEEDI NGS

--000- -

Reported By: DANI EL P. FELDHAUS
CSR #6949, RDR, CRR



APPEARANCES

COWM SSI ONERS PRESENT

ANNETTE PORI NI, Chair
Representative for B. TIMOTHY GAGE, Director
St at e Departnment of Finance

ALBERT P. "AL" BELTRAM
Publ i ¢ Menmber

LOREN SUTER
Representative for KATHLEEN CONNELL
State Controller

M LLI CENT GOMES
Representative for LORETTA LYNCH, Director
State O fice of Planning and Research

W LLI AM SHERWOOD, Vice Chair

Representative for PHI LI P ANGELI DES
State Treasurer

COW SSI ON STAFF PRESENT
PAULA HI GASHI, Executive Director
PAT HART JORGENSEN, Chief Counsel

DAVI D SCRI BNER, Staff Counsel

PUBLI C TESTI MONY

Appearing Re Item 6:

For County of San Bernardi no:

MARCI A C. FAULKNER

Manager, Rei mbursable Projects

County of San Bernardi no

O fice of the Auditor/Controller-Recorder
222 West Hospitality Lane, Fourth Floor
San Bernardi no, CA 92415-0018



APPEARANCES

Appearing Re Item 6: continued

For San Diego Unified School District:

JAMES A. CUNNI NGHAM

Legi sl ati ve Mandat e Speci al i st
San Diego City School s

Educati on Center

4100 Normal Street, Room 3159
San Di ego, CA 92103-2682

For California Departnment of Finance:

JAMES M APPS

Princi pal Program Budget Anal yst
State of California

Depart ment of Finance

915 L Street

Sacranmento, CA 95814

GEOFFREY GRAYBI LL

O fice of the Attorney GCeneral
Department of Justice

1300 | Street

Sacranmento, CA 95814

For Mandated Cost Systens, Inc.:

PAUL C. M NNEY

Grard & Vinson

Attorneys at Law

1676 North California Boul evard, Suite 450
Wal nut Creek, CA 94596

For Governor's O fice of Emergency Services:

BOB McKECHNI E

For California State Association of Counti es:

ALLAN P. BURDI CK, Director

California State Association of Counties
SB 90 Service

4320 Auburn Boul evard, Suite 2000
Sacranment o, CA 95841



APPEARANCES

Appearing Re Item 5:

For California Departnment of Finance:

JAMES M APPS

For San Diego Unified School District:

JAMES A. CUNNI NGHAM

Appearing re Item 8:

For California Departnment of Finance:

KYUNGAH SUK

O fice of the Attorney GCeneral
Department of Justice

O fice of the Attorney GCeneral
1300 | Street

Sacranmento, CA 95814

DANI EL G STONE

Deputy Attorney Ceneral

O fice of the Attorney GCeneral
Department of Justice

1300 | Street

Sacranmento, CA 95814

For Long Beach Unified School District:

JOSEPH D. MULLENDER

Carlsmth, Ball, Wchman, Case & | chiKki
555 South Flower Street, 25th Fl oor

Los Angeles, CA 90071-2326

For Educati on Mandat ed Cost Network:

CARCL A. BERG, Ph.D.

Executive Vice-President

School Services of California, Inc.
1121 L Street, Suite 1060
Sacranment o, CA 95814

--000- -



ERRATA SHEET

Page Li ne Correction




I NDEX

Proceedi ngs

V.

Rol I Cal |

Cl osed Executive Session Pursuant to Gover nment
Code Sections 11126 and 17526
A. Pending Litigation

Item 14 County of San Bernardino v. State

of California, et al.; SCV 52190 .

B. Personnel

Item 15 Di scussion and action, if
appropriate, on report from
Per sonnel Subcomm ttee .

Report from Cl osed Executive Session

El ection of Oficers Pursuant to California
Code of Regulations, Title 2, Chapter 2.5,
Section 1181.4, Subsection (c)

l[tem 1 Chai rperson and Vi ce Chairperson .

Approval of M nutes
ltem 2 Novenmber 30, 1999
ltem 3 Decenmber 1, 1999

ltem 4 Decenmber 22, 1999

Proposed Consent Cal endar

I nformati onal Hearing Pursuant to California Code

of Regulations, Title 2, Chapter 2.5, Article 8

A.  Adoption of Proposed Paraneters and
Gui del i nes

Item 10 Annual Parent Notification -
Staff Devel opnent
CSM 97-TC- 24
San Di ego Unified School

Page

10

10

10

10

12

12

12



Di strict

13



I NDEX
Proceedi ngs Page
VI. Proposed Consent Cal endar

I nformati onal Hearing Pursuant to California Code
of Regulations, Title 2, Chapter 2.5, Article 8

B. Adoption of Proposed Anendnent to
Par anet ers and Cui del i nes

Item 11 Col | ective Bargaining/Collective
Bar gai ni ng Agreenent Discl osure
98- 4425- PGA- 12
Santa Ana Unified School
District and Stockton Unified
School District . . . . . . . . . 13

C. Adoption of Proposed Statew de Cost
Esti mat e

Item 12 SIDS Training - Remand -

CSM 4412
County of Los Angeles . . . . . . 13
VII. Hearings and Decisions, Pursuant to California
Code of Regulations, Title 2, Chapter 2.5,

Article 7
A. Test Claim

Item 5 School Crinmes Reporting I

97-TC- 03

San Di ego Unified School

District

(continued to next nmeeting) . . . 70

Item 6 St andar di zed Emergency Managenent
Systens (SEMS) - CSM 4506
County of San Bernardi no
(continued to next neeting). . . . 14

Item 7 I nvol untary Transfers - CSM 4459
San Di ego Unified School
District (not heard)



I NDEX

Page
VII. Hearings and Decisions, Pursuant to California
Code of Regulations, Title 2, Chapter 2.5,

Article 7
B. Proposed Statenents of Decision

ltem 8 Di smi ssal of Wthdrawn Portions
of the Special Education Test
Claimfiled by Santa Barbara
Superi nt endent of Schools with
the State Board of Control
SB 90- 3453
(continued to future neeting)

72
C. Appeal of Executive Director's Action
Item 9 Speci al Education for Ages 3 to 5
and 18 to 21,
CSM 3986A, SB 90- 3453
Long Beach Unified Schoo
District
(continued to next neeting).
72
VII1. Executive Director's Report
[tem 13 Wor kl oad, Governor's Budget,
Local Clains Bill, Legislation
etc. e
I X. Next Agenda . . . . . . . . . . . . . . . . . . . 113
X. Public Coment . . . . . . . . . . . . . . . . . 114
XI. Adj ournnent of Hearing e
Reporter's Certificate . . . . . . . . . . . . . . . 117



BE | T REMEMBERED t hat on Thursday, January 27,
2000, commencing at the hour of 9:04 a.m, thereof, at
the State Capitol, Room 126, Sacranento, California,
before me, DANI EL P. FELDHAUS, CSR #6949, RDR and CRR
the foll owi ng proceedi ngs were hel d:

--000- -

CHAIR PORINI: We'Ill go ahead and call to order
this neeting.

May | have roll call?

M5. HHGASHI: M. Beltram ?

MEMBER BELTRAM : Here.

M5. HHIGASHI: M. Suter?

MEMBER SUTER: Here.

MS. HI GASHI : M. Gones?

MEMBER GOMES: Here.

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD:  Her e.

M5. HIGASHI: Ms. Porini?

CHAIR PORINI: Here.

Al right, we will adjourn this open session
and go into closed session pursuant to Governnent Code
section 11126, to confer with and receive advice from
| egal counsel for consideration and action, as necessary
and appropriate upon pending litigation listed on the
publ i shed notice and agenda. So, now, we're going across
the hall.

MS. HHGASHI: W're going to go across the
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hall. So you can stay seated.

CHAIR PORINI: So you're welcone to stay here.
(The Conmission nmet in executive closed session from
9:05 am to 9:54 a.m)

CHAIR PORINI: Al right, we'll go ahead and
get started.

I want to report that at the begi nning of
today's public neeting, the Comm ssion net in closed
executive session pursuant to Government Code 11126, to
confer with and receive advice fromlegal counsel for
consi deration and action, as necessary and appropri ate,
upon pending litigation listed in the published notice
and agenda.

W will go ahead with the second item of
busi ness on our agenda.

MS. HIGASHI: Which is actually Item 1, which
is the election of officers.

State law requires the Conmm ssion nenbers to
el ect a chairperson and vice-chairperson. The
Commi ssion's regul ations specify that nmenbers, as defined
in Governnent Code section 17525, are eligible to be
officers; and that the election occur at the January
nmeeting. The regulations also authorize the executive
director to conduct the election but do not specify an
el ection procedure.

Under Roberts Rules of Order, there are two

ways to conduct the election: By nom nation or by notion
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and second.

How does the Conmi ssion wish to proceed?

CHAI R PORI NI :  Conmi ssion Menmbers?

MEMBER GOMES: |'d like to make a nomination
for Annette Porini for chairperson.

MEMBER SHERWOOD: On the nomination, we do not
need a second then. But would you ask your question to
proceed on a nom nation --

MS. HI GASHI: Right.

MEMBER SHERWOOD: -- basis or a --

MS. HHGASHI: Right. | was just going to say,
we woul d need to elect M. Gage, the Director of Finance,
as the chairperson.

MEMBER GOMES: Ckay.

MS. HHGASHI: So I'Il just rephrase the notion.

MEMBER GOMES: |'d like to make a notion to
el ect Tinmothy Gage and the chairperson of the Commi ssion.

MEMBER SHERWOOD: |'Il second that.

M5. HIGASHI: Al those in favor of the notion?
(Chorus of "ayes" were heard.)

MS. HI GASHI: Any opposed?

Motion carries. M. Gage is elected
chai r per son.

CHAIR PORINI:  Then --

MS. HIGASHI: Election for vice-chairperson.

CHAIR PORINI: Al right, I would like to

nom nate State Treasurer Philip Angelides as vice-chair.



Do we need a second on that?

MEMBER GOMES: Not on a nomination, | don't
t hi nk.

CHAIR PORI NI : Pardon me?

MS. HIGASHI: You can cl ose the noni nation.

CHAI R PORI NI :  Okay.

MS. HIGASHI: All those in favor of electing
State Treasurer Philip Angelides as vice-chairperson,
pl ease say aye

(Chorus of "ayes" were heard.)

MS. HIGASHI: He's el ected.

CHAIR PORINI: Al right.

MS. HI GASHI: Thank you.

This brings us to approval of the minutes. W
have three sets of nminutes for approval. Item2is
approval of the Novenber 30th minutes. And | believe
all of you were present at that neeting, except for
M. Suter.

CHAIR PORINI: Members, do you have any
coments, corrections, additions?

MEMBER BELTRAM : Madam Chai rman, with the
Chair's concurrence, | would nove all three of the
m nut es.

CHAIR PORINI: Al right.

MEMBER BELTRAM : The Controller was the only
person -- the Controller representative was the only

person absent, and |I'd doubt that M. Suter's going to
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vote on this, anyway.
CHAIR PORINI: All right, so we have a notion.
Do we have a second on that notion?
MEMBER GOMES: Second.
CHAIR PORINI: W have a notion and a second

that we adopt all three sets of mnutes.

Al those in favor, indicate with "aye.
(Chorus of "ayes" were heard.)

CHAIR PORINI: Opposed?

Abst ai ned?

MEMBER SUTER:  Abst ai ned.

CHAIR PORINI: Al right.

MS. HI GASHI : Okay.

CHAIR PORINI: The next itenf

MS. HHGASHI: W're now to the proposed consent
cal endar. The proposed consent cal endar consists of the
following itens:

Item 10, adoption of the Proposed Paraneters
and Guidelines for the annual parent notification staff
devel opnent test claim |'d like to note that this new
mandate i s amended into the existing PPs and G s on
annual parent notification.

Item 11, adoption of the proposed anmendnent to
the Paraneters and Cuidelines for collective bargaining
and col |l ective bargaining disclosure. The change nade
here is to increase the hourly cap for professional and

consul tant services to 135 dollars per hour
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And then Item 12, adoption of the proposed
statewi de cost estimate for the SIDS training test claim
The proposed estimate here is for 1.4 million dollars for
costs incurred fromfiscal year 1990-91 through the
budget year.

CHAIR PORINI: Al right, does anyone w sh to
renmove anything fromthe consent cal endar?

Do | have a notion to adopt the consent

cal endar ?
MEMBER SHERWOOD: Move for approval
MEMBER GOMES: Second.
CHAIR PORINI : | have a motion and a second.

Al those in favor, indicate with "aye.
(Chorus of "ayes" were heard.)

CHAIR PORINI: Al right. Next itenr

MS. HIGASHI: This brings us to the hearing
portion of our neeting. W' ve had a request fromthe
Department of Finance staff to skip over Item5, and to
start the hearing with I[tem6. So we'd like to do that.

And before we begin, though, 1'd Iike all of
the witnesses for Items 5, 6, 8 and 9, to please stand
and raise their right hands.

(Al witnesses were duly sworn by Ms. Higashi.)
MS. HI GASHI: Thank you.
Wth that, we'll proceed to Item6

CHAIR PORINI: All right, this is the

St andar di zed Emergency Managenent System
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Woul d our witnesses please cone forward?

MS. HHGASHI: This itemw Il be presented by
chi ef counsel Pat Hart Jorgensen

MS. JORGENSEN. Item 6 regards Standardized
Emer gency Managenent Systens, known as SEMS.

In response to the devastation of the East Bay
Hills fire, the test claimlegislation and inplenenting
regul ati ons were enacted. The test claimadded
Article 9.5 of the Governnent Code, entitled, "Disaster

Preparedness," which directs the Ofice of Energency
Services (CES), in coordination with all interested state
agenci es involved in energency response, to establish, by
regul ati on, the Standardi zed Energency Managenent System
(SEMsS) for responding to and managi ng energenci es and

di sasters involving nultiple jurisdictions or multiple
agenci es.

The test claimrequires SEMS to include
preexi sting systens utilized by OES as a franmework for
respondi ng to and managi ng energenci es and di sasters
involving multiple jurisdictions and agenci es.

The test claimalso requires adopting |oca
agencies to ensure that their response personnel naintain
m ni mum SEMS training conpetenci es and requires adopting
| ocal agencies to conplete an "after action" report
foll owi ng any decl ared di saster.

While the test claimdoes not specifically

require | ocal agencies to adopt SEMS, failure to do so
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results in a loss of funding for specified
response-rel ated personnel cost.

The Conmi ssion has before it two issues: The
first one is, does the test claimconstitute a new
program or higher |level of service? The next issue is,
if the test claimdoes constitute a new program or hi gher
| evel of service, is the test claima state nandate?

As to the first issue, do the test claim
| egi slation and i nplenenting regul ations constitute a
program or hi gher level of service, the Ofice of
Emergency Services contends that every programlisted
under the SEMS framework was part of state law prior to
the enactnment of the test claimand nerely ratifies and
clarifies that which was previously intended by the
Legi sl ature. Accordingly, it is their position that SEMS
does not create a new program or higher |evel of service.

On this issue, staff recomends that the
Conmi ssion find that the test claimconstitutes a new
program or hi gher level of service. However, if the
Conmi ssion agrees with staff's recomendati on, they have
to go on to the next issue, and that is, if the test
claimlegislation constitutes a new program or hi gher of
| evel of service, is the test claima state nandate?

The cl ai mant contends that the test claim
requires |l ocal agencies to inplenent and use SEMS if they
wish to continue to be eligible for specified

response-rel ated personnel costs. Accordingly, it is



their position that SEMS constitutes a state-nmandated
program

CES contends that the receipt of
response-rel ated personnel costs under disaster distance
prograns has al ways been discretionary. It is their
position that |ocal agencies are not now, nor were they
ever required to inplenent SEMS; and that the continued
recei pt of response-rel ated personnel funding acts as an
incentive rather than a mandate for | ocal agencies to
adopt SEMS.

The Departnent of Finance contends that since
it is "not aware of any statute that requires a | oca
agency to request and/or receive state disaster funds,"
it is their position that the consequences for failing to
adopt SEMS and thereby | osing the specified state
di saster assistance funds, does not justify a conclusion
that SEMS constitutes a state nandate.

The Departnent of Finance also, in reliance on
opi nions issued by the Attorney General, relative to
another test claim further maintains that reliance on
the Sacranento Il factors is unfounded, since
Sacramento |l dealt with a federal mandate rather than a
state mandate; and that the state's statutory schene
precludes a finding that a "coercion proviso" should be
consi dered when determ ni ng whether a state mandate
exi sts.

Staff concludes that the Comm ssion has the two

18



following options in determ ning whether the costs
incurred in conpliance with SEMS constitutes costs
mandat ed by the state.

Option one, a finding that SEMS is state
mandat ed. The Conmi ssion may approve this test because
application of the Sacranento Il factors which consider
the nature and the intent of the program the |egal and
practical considerations for participation or conpliance,
and penalties assessed for failure to conmply, evidence
that the claimis coercive, |eaving |local agencies with
no real discretion regarding conpliance with SEMS; and
that the intent behind section 6, article XIII B, is to
rei mburse | ocal agencies for new prograns.

SEMS is a new program and | ocal agencies are
forced to use SEMS a "carrot and stick" analysis,
therefore SEMS is state mandated and subvention is
required. O the Commi ssion can adopt option two, a
finding that SEMS is not a state nandate.

The Commi ssion can deny this test claimbased
on the fact that the Conmission's statutory schene
precl udes applying the Sacranento Il "carrot and stick"
factors to state law. Specifically, Governnment Code
section 17513, which defines, "Costs nandated by the
federal governnent," includes a "conpul sion proviso."
This explains that the definition of costs nandated by
the federal governnent includes costs resulting fromthe

enactnent of a state |aw or regulation to neet federa
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requi renents where failure to enact that |aw or

regul ation would result in substantial nonetary penalties
or loss of federal funds to the state. The sane

"“conpul sion proviso" is not found in Governnent Code
section 17514, which defines the term "Costs mandated by
the state."

Staff has no recomrendation as to which of
these two alternatives the Comm ssion should adopt. W
know that this issue has been before the Commi ssion
before. There are several things com ng up, and we'd
like to hear what the Commi ssion has -- what their
t houghts are on this.

Due to the conplexity of the issues, staff
recommends that the hearing be divided into two parts,
and that the Comm ssion first receive testinony and
determ ne the first issue, that is, whether the test
claimlegislation and inplenmenting regul ati ons constitute
a new programor |evel of service; and then go on to the
i ssue as to whether or not SEMS is a state mandate.

CHAIR PORINI: All right, can we have w tnesses
go around the table and identify thensel ves and state who
t hey represent?

M5. FAULKNER: |'m Marcia Faul kner with the
County of San Bernardi no, test claimant.

MR. CUNNI NGHAM  Ji m Cunni ngham wi th the San
Di ego Unified School District. W're an interested party

inthis matter, and we're one of the co-claimants on the



school site council's clains that's referred to in the
staff anal ysis.

MR, APPS: |'m Jim Apps for the Departnent of
Fi nance.

MR. McKECHNI E:  Bob McKechni e, Covernor's
O fice of Emergency Services.

MR. M NNEY: Paul Mnney with Grard and Vinson
on behal f of Mandated Cost Systens, |ncorporated.

CHAIR PORINI: Al right, shall we start with
you, Ms. Faul kner?

MS. FAULKNER: Great. Thank you.

First of all, 1'd like to conplinment the
Commi ssion's staff. They really delved into this and
outlined sone very intricate neasures. And basically,
rather than repeating all the argunents, we do agree with
the staff's reconmendation -- or staff's option nunber
one, is the finding of it being a nmandate; that this is a
constitutional -- or this is a new program or higher
| evel of service; and then we will devote nost of our
argunents to the upcoming issue

CHAIR PORINI: Al right. M. Cunninghanf

MR. CUNNINGHAM |'m here to address the second
issue, if that's the way that the Conm ssion decides to
bi furcate it.

CHAIR PORINI: Al right.

MR, MCKECHNIE: |I'mwlling to address the

first issue.
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CHAIR PORINI: Al right.

Paul , were you addressing the first issue or
the second?

MR. M NNEY: The second.

CHAIR PORINI: Al right. Then we'll go ahead
wi th CES.

MR. McKECHNI E:  There have been a | ot of
written submittals back and forth regarding the issues
involved in this claim arguing semantics,
interpretation, and the nmeaning of the various
constitutional and statutory provisions and words
i mppacting the claim But | wonder if, anongst this
flurry of argunent, the basic purpose and sinplicity of
what has been terned the Standardi zed Enmergency
Managenment System known as SEMS, has not been | ost.

SEMS is not a discreet requirenent that
jurisdictions enploy "X" number of fire engines per "Y"
popul ation, or that they equip energency vehicles in a
speci fied manner, or that a set of nunber of persons be
di spatched to any given enmergency incident. It is really
just sinply a basic nmethod of nanagi ng any emergency
managenent inci dent which requires coordinated efforts
bet ween di ssim | ar groups.

Preparation is a fact of life within any
enmergency service organi zation. Equi prment nust be
continuously inspected, nmintained and tested. Likew se,

energency staff nmust be continuously trained, tested and



exercised. Such training and exercise obviously includes
the operation of equipnent, rescue techniques, safety,
and nedi cal procedures, anong others. Equally as
obvious, is that energency responders nust |earn and
practice the organizational structure in which they
operate; who the other players are that they night be
call ed upon to assist, or who they, thenselves, m ght

call upon to assist them

They need to know what their special needs are,
what their chain of command is, and who will sinply just
be in charge. This is just basic stuff that necessarily
nmust be part of any energency responder's nental too
kit. 1It's inconceivable that such training would not be
part of any instructional programfor these specia
peopl e, regardl ess of whether SEMS exists or not.

What |'mtrying to say, is that any costs
associated with the enmergency nanagenent training and the
practice of the managenent principles, are already built
into any credible training and managenent program and
system and al ways have been

SEMS only presents a franework -- a lattice, if
you will -- within which to construct this training and
its application; training which would occur regardl ess of
whet her SEMS exi sted or not. SEMS nerely provides
principles which, if followed, pronote interdisciplinary
and i nteragency cooperation by ensuring that everyone

speaks a simlar |anguage, honors a comon protocol for



managenment, and respects the necessity of an
organi zati onal structure.

Taken in its true light, OES does not see how
the SEMS | egislation or regul ations can be construed as a
new program or increased | evel of service, or that
i nvol ves any mandated costs. In fact, it is likely that
an analysis of utilizing SEMS woul d show a reduction of
costs, training curricula is standardi zed and provi ded by
the state. |Its use substantially reduces potentia
confusion and chaos in energency situations, permtting
greater efficiencies of operation and, nobst inportantly,
its use serves our public better.

I"'mw lling to answer any questions, if you
have any at this tine.

CHAIR PORINI: Any questions from nenbers?

M. Beltram ?

MEMBER BELTRAM : Why was SEMS passed? It
sounds like it just doesn't do anything that wasn't being
done before per your comments.

MR, McKECHNIE: Well, it really doesn't. Most
organi zations did subscribe to those concepts, to the
concepts that are incorporated into SEMS. It was passed
because during the Gakland fires, | think your counse
poi nted out, there was a | ot of confusion anmong the
vari ous emergency agencies as to what structure would be
used to manage the incident, and the Legislature felt

that it was necessary to get everybody on common ground
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and to enploy those preexisting principles which have
been used by npst energency service organi zations
t hroughout the state.

MEMBER BELTRAM : Thank you.

CHAIR PORINI: O her questions?

M. Apps?

MR. APPS: No.

CHAI R PORI NI :  Okay.

MS. FAULKNER: Could | conment on sonething
t here?

CHAIR PORINI: Certainly.

MS. FAULKNER: SEMs has added a | ot of new
features. One of the things it requires is training of
el ected officials and departnent heads; it requires
training of fiscal personnel on how to respond in the
event of a disaster. | amone of those people that has
to go down to the county OES in the m ddle of the night
if we have an earthquake, because |I'min charge of
di saster recovery prograns -- the cost.

Before SEM5, | didn't have to do this. And
before SEMS, we didn't have to go through all these
trai ning prograns and invol ve peopl e beyond who are the
normal response personnel

Thank you.

CHAIR PORINI: Al right. Any other questions
or conmments on this issue?

MEMBER SHERWOOD: One conment. Wuld CES' s
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comment on that be, that was or shoul d have been taking
pl ace before SEMS was passed?

MR. McKECHNIE: It should have been, and it
seens to nme that it's logical that it would have been.

And | would note that the regulations, which
are not all that compul sive, as the representative from
San Bernardi no County nmmintains, essentially the |oca
jurisdiction has considerable discretion and | eeway in
deci di ng what particular training that they want to give
t heir enpl oyees.

SEMS only sets up a curriculum and asks that
the local agencies utilize that curriculum and training.
It does not mandate which particular people shal
undertake training or be trained.

I can just read it to you. It says, "Emergency
response agenci es shall determ ne the appropriate |eve
of SEMS instruction for each menber of their staff based
upon the staff nenber's potential assignnent during an
ener gency response. "

It's wide open. |It's very discretionary.

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM : | want a clarification.
Marcia, the corment is that you don't have to be there.

I don't quite understand why the auditor's office is in
the emergency center when there's an earthquake. But,
you know, | know you have to be there afterwards count up

the damage so you can submit it to the state and feds.
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MS. FAULKNER: Right, right.

MEMBER BELTRAM : But you say you have to be
there.

MS. FAULKNER: |I'msorry. In the incident
command system it requires various sections, and it
recommends -- State CES and the training nmanuals and the
regul ati ons recommend that all of these parties be
present at the county CES, if there is an incident
occurring. And one of those functions is the chair of
the finance and admi nistration section which deals with
the cost recovery issues, tine-keeping issues, risk
managemnment issues, and otherwi se all of the financia
costs that are involved with SEMS. And this is required,
this is a part of the common standard franmework, so to
speak, that OES has set up

And, you know, it's still something that has to
be done. It's sonething in the program And there are
regul ations and a training manual, training filnms that
State CES publishes and sends down to the counties, which
are then passed on and showed to the affected county
enpl oyees.

MEMBER GOMES: |'m confused as to when you

started out talking, you said that it was recomendati on,

and then went to say that it was a requirenment. Is it --
which is it?
MS. FAULKNER: It's a requirenment. |'msorry,

| used the wong word.
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MR, McKECHNIE: | would have to dispute that.
It's a requirenment if they require it of thenselves, but

it's not a requirenent of the state. The state gives

them as | indicated by reading that regul ation, very
broad di scretion in how detailed that training will be
and who the participants in the training will be.

MEMBER SHERWOOD: Does the instruction fromthe
state level indicate a requirenment or a recomendati on?

MS. FAULKNER: |'d have to research that point.

MEMBER SHERWOOD:  Your statenent is that within
your | ocal governnent entity, it's a requirenent of you?

MS. FAULKNER: There's a requirenment, right.

MEMBER SHERWOOD: Not necessarily that it's a
requi renment fromthe state to the local entity?

MS. FAULKNER: | have been advised it's due to
the SEMS program and due to the state requirenent.

The other point | want to make is, all of these
various pieces were, in fact, optional, before SEMS. It
was a framework, but the framework is not the sane thing
as an entire existing program So at the tinme SEMS was
passed into law, it was because there was no mandated
programup until that point.

MEMBER SHERWOOD: Marcia, before SEMS was
passed into | aw, were you participating in the program
in your |ocal agency's progranf? Not SEMS, but in
enmer gency situations?

MS. FAULKNER: Not back in 1991. | inherited
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that in '95.

CHAIR PORI NI : But was your county --

MS. FAULKNER:  Uh- huh.

CHAIR PORINI: -- isn't that your question?

MEMBER SHERWOOD: Yes, was the county?

MR, McKECHNIE: O your office?

MS. FAULKNER: Ch, the county did, in fact,
conduct training. They did, in fact, carry out certain
provisions, like fire scope and practice for emergency
response. But none of that was actually required, and
certainly none of it was required by the state.

MEMBER SHERWOOD: Once again, required or
reconmmended?

MS. FAULKNER: Requi red.

MR, McKECHNIE: Well, | think it's voluntary.

MEMBER SHERWOOD: That's where there's a
di fference of opinion.

MEMBER GOMES:  Yes.

CHAIR PORINI: Al right, Menbers, any other
guestions or witnesses? Any other coments on the first
i ssue?

MR. M NNEY: Well, | was curious if Conmi ssion
staff was going to address the conments issues raised
here today; but | really wasn't prepared to address the
first issue because | thought it was nore conclusive; but
nmy readi ngs of the SEMS program | eads ne to believe

because of the Ofice of Energency Services has spoken



that if cities in local districts and counties don't
adopt these procedures, they could be exposed to, per se,
negligence, if there were a disaster and they were found
to have ignored these procedures that were set in place
or dictated from on high.

So it was my understanding that nost, if not
all entities had tried to conply with, to a certain
degree or to a high degree, with these prograns. But |
don't have that information today.

MR. McKECHNIE: | don't think we've ever
mai nt ai ned that they suffer any increase in potentia
liability for failure to conply to third parties. In
fact, the Enmergency Services Act contains an extrenely
broad i mmunity, which would probably be invoked in such a
case and preclude that kind of a liability.

MS. JORGENSEN. |If | might point it, it seens
we're getting into discussion on the second issue right
now.

CHAIR PORINI: Right. So the first issue
before us now is the issue of whether there's a higher
| evel of service

MS. JORGENSEN: Right.

CHAIR PORINI: Do we have a motion on this
i ssue?

MEMBER GOMES: Well, | would like to make a
notion that it is not a higher Ievel of service or a new

program



CHAIR PORINI: Do |I have a second?

Well, 1'l'l go ahead and second it.

So we have a notion and a second.

MEMBER BELTRAM : Ms. Chairnman, a discussion?

CHAIR PORINI: Yes, M. Beltram?

MEMBER BELTRAM : |'mstill not clear how nuch
greater the requirenments are than were in place before.
Maybe there were no requirenments before. You know, we've
had civil defense and CES around for a long tinme, and
we' ve had nutual aid agreenents, that sort of thing.

Now, whether there's a requirenment that, for
i nstance, the fiscal people be in the enmergency operating
center when there is a disaster, is that -- I'mstill not
understanding, is that a requirenent of the county in
this case or a city, or is it a requirenent under SEMS?

MS. FAULKNER: It's nmy understanding it's a
requi renent under SEMS. It's a part of one of the
programs that State OES has indicated has been in effect
before SEM5, and that's the "Incident Conmmand Structure,"
which brings into the fore, all of the various things
that the counties have to do -- counties and cities and
school districts have to do.

As far as whether we were required to do that
before SEMS, we weren't required. We weren't statutorily
directed to conduct all of these plans, to have nutua
aid agreenents, to have the fire scope, or to respond to

fires in response to the incident comand structure.
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I nean, it makes good sense; but before the
i ntroduction of SEMS, we weren't required to do those
t hi ngs.

MEMBER BELTRAM : |Is there additional reporting
requi rements now?

MS. FAULKNER: Pardon me?

MEMBER BELTRAM : Are there additiona
reporting requirenents under SEMS?

MS. FAULKNER: Definitely. One of the key
ones, as the staff mentioned, is that after any disaster

we have to respond and send in a special report on the

after-incident-action -- after-action-incident report. |
think that's it. |1'msorry about that.

There's also -- we're required periodically --
and I"'mnot sure if it's annual or what -- but we're

required to report whether we're followi ng SEMS or not.
And this has to be done on an ongoi ng basi s.
MEMBER GOMES: Is it -- oh, I'msorry,
M. Bel trami
MEMBER BELTRAM : May | just ask the energency
services representative? Wuldn't the goal of this
| egi slation be that every |ocal governnent participate?
MR, McKECHNI E: That's the goal
MEMBER BELTRAM : | nean --
MR. McKECHNIE: That's the only way it mekes
sense, because of the way that the state is constructed

with so many nmultiple jurisdictions --

32



MEMBER BELTRAM : Right.

MR. McKECHNIE: -- fire districts, and
what ever --

MEMBER BELTRAM : Right. | nmean, it wouldn't
work if only 50 percent would --

MR, McKECHNI E: -- and, you know, energencies
don't recognize any political boundaries.

MEMBER BELTRAM : Right.

MR. McKECHNI E:  So you need a systemlike this
to effectively respond.

MEMBER BELTRAM : Okay.

MEMBER SHERWOOD: Can | follow that up quickly?

CHAIR PORINI: Bill, let's et Ms. Gones --

MEMBER GOMES: Just a conment to OES. The
programis truly discretionary in nature. | nean, it's
not -- | nean, enmergency service is sonething that the
counties and | ocal agencies already participate in
because that's the nature of the beast.

MR. McKECHNI E:  Yes.

MEMBER GOMES: But this -- | nean, just from
readi ng the docunents here, that it is and al ways has
been discretionary for themto participate in the SEMS.

MR, McKECHNIE: Well, | would argue that it
isn't discretionary. There's always been a statute on
t he books that says that local jurisdictions shall conply
with what is called the State Energency Plan. Now, that

pl an incorporated all of the el enents of SEMS, although



per haps under different names. But froma practica
st andpoi nt, they were always there.

Nobody ever chose to enforce that on |oca
agencies, | will admit. However, arguably, that nandate,
if it were, has been there since tinme began in
California, essentially. So fromthat standpoint,
think it's always been a requirement; it's just it's
never been stated as such.

CHAIR PORINI: Al right, thank you.

M . Sherwood?

MEMBER SHERWOOD: No, you've answered ny

questi on.
CHAIR PORINI: Al right.
M . Faul kner?
MS. FAULKNER: |I'msorry, |'munder the
i npression the state -- or the -- what is it called, the

SEP, state energency plan --

MR. McKECHNI E:  Uh- huh

M5. FAULKNER: -- is, in fact, directed to the
O fice of Emergency Services. |It's directed to State
Personnel. It does not tell the county or the schools or

the cities or anybody el se what they have to do in order
to remain ready for a disaster

MR, McKECHNI E:  No, | would have to disagree.
| think | cited a section -- | don't have it on the top
of ny head -- in one of ny responses to the staff's

anal ysi s.



I"mjust informed by the Attorney Ceneral's
office that it's 8568.

The state enmergency plan shall be in effect in
each -- in each what -- political jurisdiction of the
state. The state energency plan shall be in effect in
each political subdivision of the state, and the
governi ng body of each political subdivision shall take
such action as nmay be necessary to carry out the
provi si ons thereof.

MEMBER GOMES: And you're reading from --

MR, MKECHNIE: |'mreading fromthe Governnent
Code of the state.

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM : | don't understand, if
everything was really in place before, why this
| egi sl ati on woul d be adopted, which would then say that
unl ess you conply with this, you will not be eligible for
speci fied response-rel ated personnel costs.

MR. McKECHNIE: | seemto -- well --

MEMBER BELTRAM : Yeah, | nean, either it was
in place or this is something new. | nean, a higher
| evel requirenent it seemns.

MR. McKECHNIE:  Well, | think there were a
couple of things in action there.

First of all, there was a political reason to
do SEMS, because of the fiascos that involved the Gakl and

fire. Probably sone certain |legislators wanted to bring



that to the forefront, to get attention to this issue
that it hadn't been done. And the SEMS, by giving it a
name, by bringing it all together in one place, nore
effectively, | think, presented that existing

requi rement.

MEMBER GOMES: To clarify, M. Beltram --

MEMBER BELTRAM :  Yes.

MEMBER GOMES: -- | believe in one of the
docunents it says that they lose their right for funding.

MEMBER BELTRAM :  Yes.

MEMBER GOMES: However, in the bulletin
produced by CES says they have the right to access the
state funding. So to nme it kind of turns on the word
"access to state funding" --

MEMBER BELTRAM :  You know, | nean --

MEMBER GOMES: -- rather than have that right,
and have --

MEMBER BELTRAM : | understand. |'msure
you're well aware that if there's a disaster, that you
can apply for federal and state assistance; right?

MEMBER GOMES: That's right.

MEMBER BELTRAM : But you have to justify it.
So, | mean, that doesn't nmean it's an automatic thing.
But it's --

MEMBER GOMES: That's right.

CHAIR PORINI: That's correct.

MEMBER BELTRAM : Rights, it's not automatic.



MEMBER GOMES: That's what |'m saying.

MEMBER BELTRAM : But there's an assunption

there at the local level that you' re going to getback, you know.

O herwi se, Congress woul dn't

be appropriating new nonies every tine there's a
hurricane in Florida and that sort of thing. And it goes
right through the state and down to the |ocals.

You're right, it's not guaranteed. It's not --

MEMBER GOMES: Either way, either before or
after SEMS.

MEMBER BELTRAM : (Nodding affirmatively.)

CHAIR PORINI: Ms. Faul kner?

MS. FAULKNER: Okay. The gentlenman from State
OES comented and cited Government Code section 86- --
what ever that was -- that inplenented the SEP program

MR. M NNEY: 8568.

MS. FAULKNER: 8568.

And in Governnent Code section 8550, which is
the introduction to the California Emergency Services
Act, that -- and | had witten it and sent it in one of
my letters but I'd like to read it here:

"The state has | ong recognized its
responsibility to mtigate the effects of
nat ural man-nmade or war-caused energencies
which result in conditions of disaster or
extrene peril to life, property and the

resources of the state, and generally to
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protect the health and safety and preserve the
lives and property of the people of the state."

And that's where the state is acknow edging its
responsibility. So | don't see how that then turns
around and tells the counties and the cities and the
| ocal agencies to do anything.

MR, McKECHNIE: | think that's -- you know, we
have a contextual problem here. That statute's headed
purpose -- declaration of purpose and policy, and it's
the preanble to the entire Emergency Services Act.

If you were to take what you're arguing to the
extrene, then the state should provide your fire service,
your police service, your energency nedical service. So
| don't believe that that has relevance to the issue
here.

CHAIR PORINI: M. Faul kner, don't cities and
counties, in fact, have sone responsibility to protect
the citizens of those subdivisions?

MS. FAULKNER: Definitely. W're the first
responder of first -- whatever the termis -- first
i nstance when there is a disaster. W're the fol ks that
are out there trying to protect the people.

But it's our contention that SEMS then turns
around and adds all kinds of things to our ability to
preserve and protect the public.

The fire departnments, the sheriff's office

al ready knows how to do that, and they conduct training



progranms in their own way, to be able to be the first
responders to an incident.

SEMS goes beyond that and adds somne things that
the state wants us to do, in addition to what we already
know how to do.

CHAIR PORINI: And SEMS, you believe, is not
vol untary?

MS. FAULKNER: Correct.

MR. M NNEY: Can | add?

| feel like the issues are sonewhat bl ended
here between what you bifurcated. The issue whether it's
voluntary or discretionary, to ne, gets to the point of
whether it's a cost mandated by the state -- at | east
that's the way | understood the way staff was going to
break out these issues.

If their analysis on page ten was whether or
not this is just a new program under the regul ations and
under the cases where if it's a program it's sonething
that carries out a governnental function providing
services to the public. [It's unique to the governnent,
not whether or not we actually have to do it. \Wether or
not we actually have to do it gets to the coercive nature
of the funding issue, which is really whether or not
it's a cost mandated by the state, which was our second
issue -- at least that's the way | understood we were
going to address this.

MS. JORGENSEN. Right, that's what |



anti ci pat ed.

CHAIR PORINI: Any other questions from
menber s?

Okay, we have a motion and a second before us.

Do you want to repeat your notion?

MEMBER GOMES: MW notion is that SEMS is not a
new program or a higher |level of service within the
nmeani ng of the Constitution.

CHAIR PORINI: Al right, shall we have roll
cal | ?

M5. HHGASHI: M. Beltram ?

MEMBER BELTRAM :  No.

MS. HI GASHI : M. Gones?

MEMBER GOMES:  Yes.

MS. HIGASHI : M. Sherwood?

MEMBER SHERWOOD:  No.

M5. HHGASHI: M. Suter?

MEMBER SUTER:  No.

M5. HIGASHI: Ms. Porini?

CHAI R PORI NI :  Yes.

MS. HIGASHI: The notion does not carry.

CHAIR PORINI: Al right.

MEMBER BELTRAM : Madam Chair, do | understand
it takes four votes for any action to be approved by this
body today?

MS. JORCENSEN: That's correct. W need a

majority of the existing nmenbership.



CHAIR PORINI: So, since we still are dividing
the issue, is there another notion on this issue or would
we |ike to continue discussion?

MEMBER SHERWOOD: |'d like to continue to the
second i ssues.

CHAIR PORINI: Al right, setting aside the
first issue for now?

MEMBER SHERWOOD: Setting aside the first issue
for the nonent.

CHAIR PORINI: Al right, the second i ssue now.
Ms. Faul kner, did you want to coment on this?

M. Cunni nghanf

MS. FAULKNER: Yes, certainly. Thank you very

nmuch.

As far as whether there's a mandate or not,
|'ve got four basic points. |'mnot an attorney.
can't get into all of the legal innuendos. | can

deal with what the plain |anguage is and the
straightforward -- nore straightforward | egal concepts.
As far as responding to the state agencies, the
first point is, the state agencies discuss that the
Legi slature has a right to offer fiscal incentives. And
they claimthat this is a fiscal incentive, if we conply
wi th SEMS.
But one of the exanples givenis -- I'msorry,
we don't have a problemw th the Legislature being able

to grant or offer fiscal incentives. One of the exanples
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that was given by the state agency was the property tax
admi nistration | oan program It provides |ocals,
however, with an offer of new source of funding in
order to carry out a specific program

Anot her exanpl e was provi ded, the redevel opnment
agency's | ow and noderate-income housing requirenent
that was used to justify where the -- or to support the
argunment that the Legislature has the right to offer an
incentive. That programis totally outside of the
di scussion here because the courts have held that the
| ow- and noderate-income housi ng requirenent of
redevel opnent agenci es does not cone under the provision
of proceeds of taxes. So, therefore, they're not even
related to the state nandates concept under
Article XIlI1-B

Then the state agencies also argue | egislative
intent. They claimthat the Legislature has intended
this to be an inducement. W don't see that as such. W
see it as a punishnent or a penalty.

From the practical standpoint, the Legislature
has established this body -- the Conm ssion on State
Mandates -- as the sole and exclusive authority. So if
the Legislature intends one thing, if it doesn't neet the
tests for the Prop. 13(b), section 6 provisions, then the
| egislature's intent is -- | believe it's San Jose that
says, "The legislative findings and intent are irrelevant

to the issue."”



Okay, the other point I'd Iike to make is, the
SEMS program and the rei nbursenent for the disaster cost
is not a clear closely-linked concept, like it is on the
other -- like property tax adm nistration program You
get the noney, you do specific work spending that noney,
and that's how you carry out your program

SEMS requires annual activities, annual costs
every year, on an ongoing basis. And the counties and
the |l ocal agencies have to spend their nobney every year
but we don't get any incentive for spending that noney.
We never get a reward until there's a disaster.

So we see that -- it's conparable, | guess, to
a life insurance policy. You pay your prem uns, you have
these expenditures to pay your prem uns; but the only
time you get the reward is if someone dies or if there's
a disaster. That's how we can see this occurrence here.

So we certainly see the purpose or the idea
about us inplenmenting SEMS, if we want to retain our
right to disaster funding. W see that as a nmandate; we
see that as a punishnent. And if there's no disasters,
we never get the reward, but yet we still have to expend
and i npl enent and operate the SEMS program year after
year after year.

So I'd Iike the Commi ssion to consider sone of
the common sense things that are going on here. The fact
that the Legislature cannot override the Prop. 13,

Article XIl11-B of the Constitution, just by using a term



or offering an incentive that really |ooks |ike a
puni shment .

Thank you.

CHAIR PORINI: Questions from nmenbers?

Actually, | have a question. The little red
fire trucks that sit in fire stations, | guess |I'ma
little taken aback by your comment of conparing that and
saying there's never a reward unless there's a disaster
There are sone jobs in life, | think, that are designed
to respond specifically to emergencies. People in a fire
station, trained year-round, they keep their equipnent in
top shape and perfornmance, and yet the only tine that
they go out and performtheir duty statement for saving
lives or protecting property is when there actually is a
fire. So | guess I'mquite unconfortable with your
analogy to that. | think that sonme people have that job

And, unfortunately, counties seemto.

MS. FAULKNER: Right. Yes, | understand your
concern; and certainly protecting the lives of the
citizens is rewarding in and of itself.

But this particular test claimstatute offers a
financial reward or penalty, depending on how you want to
interpret that, which the people in the fire station, the
various fire districts and fire departnents of cities and
counties -- they do their job, they try and save the
lives, they care about their job, but they don't get any

nmoney fromthe state for that. And these are not



activities that are SEMS-rel ated. These are activities
that are the basic fundanental practice of the fire
depart nents.

CHAIR PORINI: Any other questions?

M. Cunni nghanf

MR. CUNNI NGHAM  Thank you. As | nentioned
before, we're interested in this test claim both as
eligible -- potential eligible claimnts as schoo
districts, but we're also interested in this because the
Department of Finance is raising a | egal argunment for a
test claimthat will come before the Conmm ssion next
nont h, the school site council's claim And the record
on that test claimhas not closed, and | don't want the
Conmi ssion in this test claimto nake a decision that
will effect the school site council's test claim w thout
having the benefit of all of the argunments on that issue.

I can address the issue generally today, but |
want to have the opportunity to present ny full argunents
when that test claimconmes before the Conmi ssion.

Generally, the Department of Finance has raised
an argunent that the "optional versus mandatory" program
analysis that's in the two cases cited -- it's the
Sacranento Il case and the Hayes case -- applies only to
an anal ysis of whether or not a federal programis
mandat ed on the state and does not apply to whether a
state programis mandated on the local level. And the

linch pin in their argunent deals with sone of the



di fferences and distinctions between two provisions of

t he Governnent Code, sections 5 -- |I'msorry, 17513,

whi ch defines costs mandated by the federal governnent;
and section 17514, which deals with costs nmandated by the
state.

And there are differences between these
sections. Actually, we think that the differences
support the claimant's argunent and not the state's
argument .

The Departnent of Finance has concentrated on
the second sentence of 17513, which provides, "The costs
mandat ed by the federal governnent includes costs
resulting fromthe enactnment of a state |aw or regul ation
or failure to enact that |law or regulation to neet
speci fic federal program or service requirenents would
result in substantial nonetary penalties or |oss of funds
to the public or to private persons in the state."

So basically, this is the pass-through type of
provision; that if all the federal governnment does is to
pass on to |local governnents the same requirenent that
the federal governnent inposed on |ocal governments, the
state has no rei nbursenent obligations. That's -- what
this is intending to say is if the mandate on the | oca
government truly comes fromthe federal government and
not fromthe state and the state didn't have any
di scretion on how to pass that through to | evels and

didn't add anything, then it's not a state nmandate.



And there is no counterpart to that in 17514,
which deals with the definition of costs mandated by
locals. And it makes sense that it's not there.

There is no parallel ability for a |oca
government to adopt an ordi nance or a resolution that
woul d pass costs inmposed on it by the state to sone ot her
entity. Even if there was that ability, there's no
constitutional requirenent for the |ocal governnents to
rei mburse that other entity. So the lack of the
pass-through type of | anguage that's in that second
sentence | don't think is substantial to the issue.

What the Departnment of Finance failed to point
out is that there is a third sentence in 17513, and that
says, "Costs mandated by the federal governnent does not
i nclude costs which are specifically reinbursed by the
federal governnent or progranms or activities --" [|'m
sorry, "services which may be inplenented at the option
of the state." And that's really the true optiona
argunment that they're trying to raise.

Again, it says that if the state has an option
on whether or not it's going to inplenment this federa
program it's excluded fromthe definition of costs
mandat ed by the federal government.

Well, there is no parallel to that in 17513.
The Departnent of Finance would have you believe that

there is something in 17513 that says if the state

requi renent can be inplenmented at the option of the |oca



government, it's not a state nmandate. Well, that
sentence doesn't exist in 17514. So it's the absence of
this exclusion, | think, that the Conmm ssion ought to

| ook at.

The pass-through -- the fact that there's no
pass-through provision is not relevant; but the fact that
there is no exclusion fromstate nandates for an optiona
programis instructive. So | think that the Comn ssion
not only has the right, but probably the duty to | ook at
the Hayes and Sacranmento |l anal yses to deterni ne whether
or not a programis truly nandated or not. And there are
factors other than as the Hayes and Sacranento Il cases
poi nt out, there are factors other than whether there is
a strict or absolute | egal conpulsion. Sonething can
still be mandated if there are other factors and the
financial incentive or penalty can be, in certain
i nstances, so substantial that it raises the programto
the level of a mandate; there is no true option, other
than to adopt the program due to sinply the anount of
noney.

Now, there are other factors that the
Conmmi ssi on can consider; but in the appropriate
circunstances, the financial penalty or the financia
i ncentive can be so great that the program froma
practical standpoint is mandated.

Thank you.

MEMBER SHERWOOD: One comment, Jim I think



one key sentence you had, and several words, "so
substantial." |If you were to buy into your argunent --
MR. CUNNI NGHAM  Ri ght.
MEMBER SHERWOOD: -- "substantial," | think is

the key matter to | ook at here or in any case.

MR, CUNNI NGHAM | agree. | think it's a
factual matter in each instance.

MEMBER SHERWOOD: And | think that -- |I'm not
sure on agreeing with you in your argunent; but in this
particul ar case, "substantial," | have a problemwith;
not referring to your upcomng case at all. But it seens
to me that this is a voluntary situation. Now,
connecting the funding to that is and whether it's
substantial or not, along your argunent, would be the
key. But it seens to nme the state has been voluntarily
appropriating funds for enmergency services, for personne
services over the years, but it still is voluntarily; and
that the locals really were not required to participate,
nor are they now required to participate in this program
And |'m speaking to this program And that's the hurdle.

If | was to agree that maybe there are sone
i ncreased services -- which, frankly, |I've heard
argunments that nmade ne wonder about that in this
particular situation -- | still have a problem here
seeing, frankly, that this is a mandatory requirenent by
the state in this case, or that it is a substantia

situation, if | was to lead on into your argunent.

49



MR. CUNNI NGHAM  Yes, and again |'mnot --
guess ny point really is that the Comm ssion should apply
the sane test for state mandates and it does for federa
mandates; and it shoul d consider all of the factors that
are laid out in both Sacranento Il and in Hayes.

One of those factors is the level of funding
that you would lose as a result of not participating in
the program There are other factors, whether there was
an intent to coerce; a number of other things the
Commi ssi on shoul d consi der.

My point is that those factors are the sane,
whether it is a state programor a federal program How
you cone out in any one instance depends on how you wei gh
the various factors. But | think that the factors and
the anal ysis has to be consistent with whether you're
| ooking at a federal programor you're |looking at a
st at e- mandat ed program

CHAIR PORINI: Al right, M. Beltram ?

MEMBER BELTRAM : M. Cunni ngham how then do
you respond then to the comment that's in the report from
Fi nance, that if we ignore 17514, which is an act of the
Legi slature, we are, in effect, |egislating?

MR, CUNNI NGHAM | don't think I'm asking you
toignoreit. | think I'"masking you to apply it in a
nore commn sense way than the Departnment of Finance
woul d have you look at it. | think if you look at the

di fferences between the two factors, the second sentence



is not mterial. What is the key distinction between the
two is the third sentence, which deals with an excl usion
fromfederal mandates if a programis optional at the
state level; and the absence of that same kind of an
exclusion in 17513, although the Departnment of Finance
woul d have you read that sentence into 17513, when it
does not exist. So | think actually what you're doing,
when you're applying that test, is you are applying the
statutes, as witten.

| don't agree with their analysis that you are
| egi sl ating.

CHAIR PORINI: Al right, other questions?

M. Apps?

MR. APPS: | defer to M. MKechnie for the
moment .

CHAIR PORINI: Al right.

MR, McKECHNIE: |'Ill just summarize our
position, which |'msure will be obvious.

We say that just because there's an incentive
for not conplying, that it should not be considered a
mandat e under the carrot-and-stick approach that was
urged upon you by your staff.

CES further believes that the adoption of the
Sacramento |l carrot-and-stick test in this case would
nodded only blur what heretofore are clear distinctions
in both the Constitution and statute between what are

federal mandates and what are state mandates, it would
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obliterate those distinctions. W believe that the
adoption of the Sacramento Il test is arule in this
case, which go far beyond nere interpretation of the | aw
and infringe on the authority of the Legislature.

I think the way | see these two statutes and
the Constitution, the constitutional provisions are
simlar to this analogy. If | were to tell ny kid, "Eat
your peas and you can go to Disneyland tonmorrow," that's
not a mandate. |'mgiving hima clear choice between two
alternatives. If | sit there and say, "Eat your peas,"
and hover over himuntil he eats the things, then I'm
giving hima mandate. And | think it's as sinple as
that. We don't believe that this is a mandate, nor that
the carrot-and-stick approach shoul d be applied.

The Attorney GCGeneral is here, too, and
beli eve he has some comments to nake on this issue.
Could | defer to hinf

CHAIR PORINI: Certainly.

MR, GRAYBILL: Hi, ny nane is Jeff Graybil
with the Attorney General's Ofice. 1've been asked by
t he Departnent of Finance and OES to add a few comments.
And basically, | would |like to -- and | think it's the
Department of Finance's position, to concur with the
gentl eman from San Diego that this issue ought to be
t horoughly considered all together with the sites issue.

But in addition to that, where there's been

extensive briefing by our office and there's also a very



good analysis by the |l egislative analyst that may or may
not have been presented in the context of this case, but
it certainly has, and it was addressed to the sites
claim but in addition to that, I'd Iike to comrent on
the way the staff has presented the options to the

Commi ssion. And basically, on the surface especially, it
appears to be leading this Commission to a possible
conflict with Article Ill, section 3.5 of the California
Constitution, which nmandates that no administrative
agency, which this Commission is, may refuse to carry out
a mandate of the Legislature on the grounds that it
bel i eves that mandate is unconstitutional

And the way the options have been set up
opti on one encourages the Conmi ssion to follow the
constitutional meaning rather than the statutory neaning.
And that's the way you can justify the first option that
was presented.

And option two is that if you follow the
statute, you can find that this is not a nandate. And
that juxtaposition, | think, could create some problens
down the road. And if those are the options, the
Commi ssion might well consider rejecting the claim and
giving the claimants their opportunity to proceed to the
court system to get a deternmination by a court of appea
that the Constitution, if that's what the Legislature
meant in 14 as opposed to 13 -- and |I'm |l eaving off the

previous three digits -- but that's the renedy that the



Constitution provides for claimants, and that's to get a
judgment of a court of appeal, saying that the
Constitution requires this, although the statute nay not.

So that's the only thing that | would add to
the extensive briefing that is available fromthe
| egi sl ative analyst and our office with respect to the
sites claim and the very able presentation that's been
made by OES and the Departnment of Finance, which
bel i eve i ncorporates sone of the comments that were nade
in the sites claimthat you'll be considering next nonth.

So unless there are any questions, that's all
have to add.

CHAIR PORINI: Questions from nenbers? Okay.

M. Apps was about to make a statenent.

MR, CUNNI NGHAM  He's retiring.

CHAIR PORINI: But he hasn't retired yet.

MR. APPS:. Thank you, Madam Chair

Actually | was going to ask M. Graybill to
come forward and make the presentation.

CHAIR PORINI: Al right.

You had a comment ?

MR. M NNEY: Yes, just a few comments.

CHAIR PORINI: Al right.

MR. MNNEY: One is, | think what | heard
M. Cunni ngham say was that the Constitution requires it
and the statutes allowit, if I'"'mnot msquoting. I'd

also like to say that in nmy household, the threat of no



Di sneyl and woul d seriously be a mandate in nmy househol d
to eat peas.

I would Iike to do concur with staff's analysis
on this, and also side with Jim Cunni ngham that the
Conmmi ssi on shoul d consi der adopting Hayes and the
Sacranento Il analysis for these clains, for the sane
reason that Jimmentioned, and | won't reiterate those.

But | found the analysis that the staff did was
excellent in this case. Again, all these would have to
be considered on a case-by-case basis. This case being
considered this month and then the school site council's
to be considered next nonth.

But 1've heard a fiscal penalty for
nonconpl i ance today, |'ve heard a potential for |ega
liability for nonconpliance, |I've heard OES discuss a
political consequence for nonconpliance. And ny fina
concern would be that if we are unable to apply the
Sacranento Il analysis to these types of situations, that
it opens up a huge | oophole for the Legislature to
continue to dangle the carrot out there on voluntary
programs and all ow the mandate process to fall apart,
where they can just require -- essentially, coerce
programnms and argue that they're voluntary and, therefore,
there's no mandate, if the appropriations don't go over
cost.

So | would, on behalf of Mandated Cost Systens

and its clients, we've polled and discussed this issue



with them support the staff's analysis in option one on
this test claim

CHAIR PORINI: Al right, any questions from
menber s?

M. Burdick, you've joined us.

MR. BURDI CK: Yes, Chair Porini and Menbers,
Al l an Burdick representing the California State
Associ ation of Counti es.

| did not stand to be sworn because | did not
plan to testify to this. | think this discussion has
taken a little different direction, and | -- so --

CHAIR PORINI: Do you want to pause for a
nmonment and we'll get you sworn in?

MR. BURDI CK:  Yes.

MS. HIGASHI: Do you solemly swear or affirm
that the testinony which you are about to give to the
Commi ssion is true and correct based upon your persona
know edge, information and belief?

MR. BURDI CK: Yes, | do.

MS. HI GASHI: Thank you.

MR. BURDI CK:  Thank you very much.

| think it's been -- this has been kind of a
difficult hearing, probably. I1'mnot sure that the
bi furcation was fully understood by all of the nenbers,
although it seemed to ne it was a |l ogical step, the way
it was handled. But a major -- this is the first case, |

believe, that this issue has been argued. And | know we



have one new nenber on there, and |'mnot sure if the

ot her nmenbers have dealt with this particular case

before. And I'malso a little confused about -- | know
we have -- this is also being tied, and the Attorney
General just asked -- a representative asked that this

i ssue be linked with M. Cunningham's case. And so it
leaves a little confusion in my mnd relative to the

precedent-setting nature of this particular case.

What this issue for the non-attorneys, | think,
revolves around really is, the Sacranento Il case is the
basi c i ssue on unenpl oynent insurance -- the carrot and

stick. And in that particular case, the issue was, if
the state did not require public agencies to be covered
by the Unenpl oynent |nsurance Act, the state would then
| ose a tax exenption for private enployers. And the
courts ruled that that stick, if you will, was so great,
that the state had no alternative.

And that is exactly what is being argued here
by |l ocal governnent, that the potential ability to have
access to state funds is too big of a stick to not carry
out and conply with the requirenents of the SEMS Act.
And that's really, | think, you know, the guts of the
i ssue.

So | think fromlocal governnent's standpoint,
it's pretty clear, | think, for a long tinme that this
Commi ssi on has been given the responsibility to interpret

the Constitution. That is your job, as | recall in al



of the discussions that have gone forth. That it was
created because the Conmi ssion that preceded this did not
feel it had the discretion to interpret the Constitution.
It felt it was restricted.

And in 1985, legislation was passed to give
this Comm ssion the authority to apply the Conmm ssion to
state mandates. And so | think that in |ooking at
i ssues, that is where you |look to, as you | ook to the
Constitution: Wat does the Constitution require you to
do in terns of determining what is or what is not a state
mandat e.

So | guess there's two issues. One, | just
wanted to nmake those conmments; but secondly, | was also a
little bit confused about whether or not the relationship
bet ween the decision that woul d be nmade today and whet her
or not this decision or this discussion would also then

be continued in conjunction with the school site safety -

MR. CUNNI NGHAM  School site council

MR. BURDICK: -- school site council case, and
| guess that's -- | have both, a statenent and a
questi on.

CHAIR PORINI: Al right, conments from
menber s?

MEMBER SHERWOOD: Question. Allan, you
mentioned the first time this is being argued relative to

the carrot-and-the-stick approach, | assune is what you



meant ?

MR, BURDICK: Yes, as it applies to the |oca
government, this is --

MEMBER SHERWOOD: Because in the past
deci si on-maki ng process, it seenms |like that el enent maybe
had been brought up on occasion, but the consequence of
not having -- that the voluntary versus just strictly a
mandat ed aspect is what was determ ned.

MR, BURDI CK: That's right.

MS. JORGENSEN:. If | can speak to that issue.

MEMBER SHERWOOD:  Okay.

MS. JORGENSEN:. | can wait until you're done.
l'"msorry.

MEMBER SHERWOOD: And this is what | get back
to al so, because | hesitate to nove from our prior
experience in judging these cases into the arena you're
tal king about, relative to local issues, without a ful
hearing or a full discussion of this matter, possibly in
much nore detail

But as | sit here today, |ooking at this case,
I"'mlooking at it froma "voluntary versus a mandated"
point of view, and | find difficulty in getting past the

vol untary conponent of this, realizing what part of the

argunment here is relative to "carrot and the stick." But
I"'mlooking at it still at this time as a voluntary
program

The issue you're talking about to nme is a nmuch
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broader issue, that | don't -- well, and it's difficult
to say how nenbers have | ooked at this in the past.

MR, BURDI CK: Yes, | would just conment in
response to that, Menber Sherwood; that, you know, |
think in the staff's analysis, the term"carrot and
stick" was used, which exactly was -- | think was a very
good term | think it was the nost appropriate. And
think that's really a key part of this issue.

And as | say, | think this is the first tine
that | recall that it has been dealt with really this
directly as it relates to a particular |ocal program
And so it's sonmething that | thought staff has singled
out, and that was going to be the central part of the
di scussi on.

And the two parts -- one, as | understand it --
and | rnust apol ogi ze for not being as -- reading the
staff analysis and detail and all the letters all the way
through, 1've followed them | have read them but | have
not really studied this particular matter to be in a
position to testify if | had planned to today -- but it
seemed to me, that was the issue that was in front of the
Commi ssion in many regards is: Does that provision,
which originally cane up in Sacranmento Il, relating to
the federal governnent, does that apply to the state as
well as to the federal governnent? That seens to ne to
be the central issue.

MEMBER SHERWOOD: Well, that may be the issue



that was brought up by staff, but that does not
necessarily nmean that the Comri ssion feels that is an
issue relative to this situation. It could be --

MR, BURDI CK: And that is true, yes.

MEMBER SHERWOOD: -- more of a -- is it
voluntary, do you nmean it's voluntary, was it a nmandate
fromthe state to | ocal government to participate in
these prograns. But | see where you're comng from

MS. JORGENSEN. And | did want to speak on the
i ssue.

It's nmy understanding that sinilar issues have
come before the Commission. | wasn't here at that tine,
but | defer to Paula to discuss this issue.

MS. HIGASHI: The carrot-and-stick analysis was
done nost --

MEMBER SHERWOOD: |'m sorry?

MS. HIGASHI: The carrot-and-stick analysis was
done nost recently on various parts of the special ed

test claim And that's where you nmay be renenbering it

from
MEMBER SHERWOOD: Yes, but that was relative --
M5. HIGASHI : It was all federal --
MEMBER SHERWOOD: -- to the federal through the
state.
MS. HIGASHI : -- mandates; correct.

MEMBER SHERWOQOD: Correct.

MS. HI GASHI : Correct.
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CHAIR PORINI: Oher -- yes, M. Faul kner?

MS. FAULKNER: If | could add one thing. |
know thi s body has | ooked at dictionary interpretations
in the past, and | think we're revolving around the

definition of "incentive," "financial incentive," as

opposed to "consequence" or "penalty." And so out of the
Random House dictionary -- and |'ve brought that along --
or | wwote the definition -- | brought that al ong,

though -- is, it says, "lncentive is sonething that

incites or tends to incite to action a greater effort."
So then we get around to looking at "incite" and al
t hat .

But right below that definition is the
definition of "incentive pay," and that says, "Additiona
pay, a higher wage or bonus to pronote productivity."

So we have problenms with this being an
incentive because we don't see anything additional. W

get nothing additional for efforts of conplying with

SEMS.

Whereas if you | ooks at the definition of
"consequence," it says it's the "effect, the result, or
out cone of sonmething occurring earlier.” And we see this

as a consequence for not conplying with SEMS.

MEMBER BELTRAM : It's an added hurdle to apply
for the funds that you could apply for before without
that hurdl e.

MS. FAULKNER: Exactly.
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MEMBER GOMES: It seems to ne to be a little
even sinpler than that, back to what Menber Sherwood was
saying, it's like whether or not this is a programthat's
mandat ed by the state that the |locals participate in.

And to even go further to talk about incentive pays and
consequences for penalty doesn't really seemto be the
poi nt .

Qur job is to decide whether or not there's a
cost nmandated by the state.

CHAIR PORINI: | think I am conpelled by the
di scussion of "voluntary" versus "mandate" also. And
don't think that, within the statute, it tal ks about
"penalty," either. And I think that Ms. Faul kner pointed
out, as did Ms. Cones, the issue of access to the funds.

And, you know, "access," in nmy mnd, is sonmebody
-- it's the front door to the building. It doesn't
necessarily mean that you get the funds. So | think --
you know, | still see this as voluntary versus nandate,
and not a penalty, but whether or not you have access to
t he funds.

MEMBER BELTRAM : But aren't you addi ng anot her
door for access?

CHAIR PORINI:  Well, but there are a |ot of
doors for access all the tine.

MEMBER BELTRAM : No, but if | can't get to the
second door because | haven't -- |'ve decided in ny

i ndependence not to follow the rules --



CHAIR PORINI:  Ah, but you've decided. |
didn't decide that for you.

MEMBER BELTRAM : Okay.

MR. CUNNI NGHAM  But, again, the question was,
was that a true choice.

MR. BURDI CK: G ve ne your noney or not give ne
your noney when you've got a gun. |Is that a choice?

MEMBER BELTRAM :  Well, Madam Chair, what do
these things nmean to you? Section 2443(a) requires |oca
governments to use SEMS in order to be eligible for state
fundi ng of response-rel ated personnel. COkay.

Section "unpty-unpt" requires applicant to
sel f-certify conpliance

Section "unpty-unpt" requires the applicant to
have evi dence of conpliance with SEMS as set forth in the
former sections.

Section "unmpty-unpt" requires | ocal governments
to docunment their use of SEMS, including activities
performed pursuant to this.

Section "unmpty-unpt" requires all |oca
governments within the county geographic area shall be
organi zed in a single operational area.

In sone counties, what that has done is taken

all the cities, the little, small civil defense -- old
civil defense -- now energency service operations -- and
they' ve decided to coordinate themall into one new

authority. Added costs, obviously, another |ayer of



government that's been created.
Now, maybe those are just guidelines from OES,

but they seemto be having some inpact at the | ocal

| evel .

And certainly if you have to report all these
things -- now, maybe |I'm w ong, does OES nean that if |
don't want to report to you, | don't have to report to

you under SEMS?

MR. McKECHNI E:  Sure.

MEMBER BELTRAM : G ve ne a break.

MR, McKECHNIE: |f you don't want to join SEMS,
you don't have to.

MEMBER BELTRAM : Yeah, right. OCkay, well,
that will be interesting.

MR. CUNNI NGHAM  How often does that happen?

MR. McKECHNI E:  But, you know, these things are
pretty | ogical kinds of events.

MEMBER BELTRAM :  Well, they were | ogical
bef ore SEMS.

MR, McKECHNI E: That's right; and they should
have been doing them before SEMS, if they weren't under
t he emergency pl an.

MEMBER BELTRAM :  Well, here we go again. They
shoul d have been doing it, and so now we'll ensure that
they do it.

MR, BURDICK: Yes, | think this gets back to

the main issue, and | guess, two things. One is to



comment earlier on the Chair's position on the firehouse.
The | ocals would have had that and will have that, and
believe they should have that. They just like to do it
the way their constituents and those people who think
they should do it, at the local level, not the way the
state tells them And that's the issue here.

In this particular case, OES has said, "This is
how you shall do it" and took the discretion away from

| ocal governnment in how they want to do it. And that's

the issue. |It's not whether it's good or bad.
We al so have to assume, | think, as we reninded
people, that all legislation is good legislation. |It's

to inprove things, to nmake things better. That's why we
pass |laws. W pass laws to nake things better

We're not saying this isn't better. W're just
sayi ng now, we have to do it the way that the state tells
us to doit; or if we don't, there is a large stick over
our head which we think, fromour standpoint now
constitutes a mandate.

So it's not an issue of whether we were doing
it before or how we're doing. It is now-- it is a
prescri bed way that we have to do it. And to the extent
that that does result in sone increased costs, you know,
we're not saying that we're not -- you know, people are
goi ng back and | ooking for paying for firefighters and
ot her kinds of people. W're just saying that we had to

go through and make sone changes and do things



differently now because you've told us you want to do it
that way; and as a result of that, we have incurred sone
costs that were mandated by the state.

MEMBER GOMES: But that's if you choose to
participate in the program

MR, BURDI CK: And we're sayi ng, we have no
choi ce.

MEMBER BELTRAM : Did | understand you to
stipulate that all laws are good | aws?

MR, BURDICK: |'m saying, that is the purpose
that the Legislature passes themis that theoretically
that they are supposed to be good.

MEMBER BELTRAM : Okay.

MR. BURDI CK: And that should not weigh in any
way what soever whether sonething is a mandate or not a
mandat e, whether it's a good or a bad programin
sonebody's eyes. W should theoretically believe that
every |law was done for the purpose of inproving society,
whet her we happen to agree with it or not.

CHAIR PORINI: M. Sherwood?

MEMBER SHERWOOD: Allan, but up front, it is
still a voluntary decision. And to take it a step
further is the issue here, which gets back to the federa
carrot-and-stick approach. And in ny particul ar case,
don't see -- in this case, | feel like | can't nmake that
decision to go beyond what has been, | think, the nornal

practice, and nmaybe even our mandate here, to determ ne



whet her this was a voluntary program or not w thout going
off into these issues of the "carrot and stick" or the
financial incentive, however you want to define it.
That's a pretty big step to take, | think, if we were to
do that today.

MR, BURDICK: Well, it was ny -- first of all
| should coment again, as | did, that because of the
details on the first part of the mandated activities, |
think that San Bernardi no County believes and the other
counties believe that it is. | don't -- | haven't |ooked
at it enough to argue that issue.

On the other issue, which | saw the
carrot-and-stick issue, which | thought was going to be
the centerpiece of, you know, part of the discussion; and

then the question was whether or not you, as a

admi nistrative body, had the right to interpret -- you

were bound -- I'mnot sure of the -- | don't want to put
words in the Attorney General representative's -- to try
to paraphrase that exactly -- but essentially, as | say,

this body was created to interpret the Constitution.

And that's your purpose, is to interpret what this
Article XlII1-B, section 6, what does it nean and al so
under those provisions. And that's why |I believe, if you
get to the pieces that relates to the carrot-and-stick
provision, that the stick in this particular case, the

| ocal agencies, that -- every local agency | have tal ked

to felt they conply, it would be interesting to see how



many agenci es have not felt they were conpelled to do it.

And | can tell you that | don't -- there are
few, probably, mandates that every single |loca
government conplies with, as there are mandates on state
agenci es that not every single state agency, |'m sure,
conplies wth.

CHAIR PORINI: M. Cones?

MEMBER GOMES: |'mjust a little |leery about
goi ng beyond the voluntariness of it. Because if we do
find -- it is voluntary and that's how the programis set
up. And if we take that step beyond that and say they're
costs mandated by the state, | just have a fear of it
opening a door to a |lot of other issues that could cone
bef ore the Conmmi ssion on that particular point. So it
just -- 1 don't know.

CHAIR PORINI: Ms. Faul kner?

MS. FAULKNER: Well, and we woul d be very
worried about the, quote, unquote, "slippery slope" that
this would also say if this was truly deened to be an
optional program For exanple, if the state decided to
wi t hdraw vehicle license fees or sales tax from counties,
unl ess they performed "X' service, this would be the
parall el that would happen if this were truly held to be
an option.

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM : See, that's where | don't

think it's a carrot and stick, because where are they
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getting these carrots. It isn't like they're saying,
"Sign SEMS and we'll give you nore." It's saying, "You
won't get what you have been at least eligible to apply
for." Sol'd call it sonmething else: An "avocado and
stick."

CHAIR PORINI: M. Burdick?

MR, BURDICK: | would just say as a fina
comment, that | think this is exactly why the Legislature
did this. It was their attenpt to try to get around the
mandat e process as they do in so many other creative
ways, to put |anguage into bills.

And | think the courts have told you clearly,
you do not need to take the |anguage of what the
Legi slature tells you when something is or is not or why,
t hat does not bind you in your decision-making process.
It's clear that you have the authority to make your own
deci sions, the Legislature, in enacting those |aws.

And this, as | would see it, is just another
one of those disclainers they put in there to attenpt to

get around the process of saying, "W have to put noney

inthis bill, and this is a reinbursable state mandate."
| know that under Sacranento |l -- under
Sacranento |, which preceded it, obviously -- the

decision was in favor of local governnent. And at that
time the representative of the |egislative anal yst said,
if that decision held, versus the other way, that the

carrot and stick did not work, that, in a sense, then
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| ocal governnment would have the option of doing that, and
maki ng penalties to say, "Do this or we won't do
sonmething," and they at that tine were threatening to use
t hat .

Then Sacranento Il canme al ong and sai d,

"Whoops, no, it's the other way around; that it is a
mandate if you use the carrot and stick. And we didn't
see the Legislature using this as a regular basis.

So | think this is just sinply an attenpt by
the Legislature to try to get around, fromtheir
perspective, when it went through their |egislative
process, of having to fund this particul ar nmeasure.

I don't think it allows themto get around this
Commi ssion's process, because | think you have the
authority to say, "Legislature, you can say what you want
to say; but if it's inconsistent with the Constitution,
then you're wrong."

MEMBER BELTRAM : |' m wondering if the
Conmmi ssioners would be willing to continue this to the
next neeting, so we can have Comm ssioner Steinmeier
present then.

CHAIR PORINI : VWhat's the desire of the
Commi ssi on?

Why don't we try this, M. Beltranmi: |Is there
a notion that anyone wi shes to nmake on this itenf

MS. FAULKNER: We woul d certainly appreciate

sonmeone to nove for a continuance.
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MEMBER GOVES: Well, | would |ike to make a

notion that there are no costs inposed by the state.

bef ore us.

Chai r man?

CHAIR PORINI: Al right, we have a notion.
Do we have a second?
MEMBER SHERWOOD: |'Ill second that notion.

CHAIR PORINI: We have a npotion and a second

May we have roll call?

MS5. HHGASH : M. Beltram ?

MEMBER BELTRAM : And the notion again, Madam

MEMBER GOVES: Is there are no costs nmndat ed

by the state.

MEMBER BELTRAM :  No.

MS. HI GASHI : M. Gones?
MEMBER GOMES:  Yes.

MS. HIGASHI : M. Sherwood.
MEMBER SHERWOOD:  Yes.

M5. HHGASHI: M. Suter?
MEMBER SUTER:  No.

M5. HIGASHI: Ms. Porini?

CHAI R PORI NI :  Yes.

M5. HHGASHI: It's a 3-2 vote?

MEMBER BELTRAM : Madam Chairnman, | woul d nove

to continue this itemuntil the next neeting.

CHAIR PORINI:  Well, this particular notion --

none of our notions have passed.
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M5. HI GASHI : Correct.

CHAIR PORINI:  We sinply have not had -- |
would Iike to ask staff if they can frame the analysis in
a different manner. | think that having this bifurcated
has conmplicated rather than assisted. And | don't
exactly know what direction to give you on that, but |
really sense that we have been unable to conme to a
consensus on this bifurcated process.

MS. JORGENSEN. So is it that the issue really
shoul d be one issue, whether it's a new program mandat ed
by the state? And then with that, you do have to go to
the anal ysis as to whether or not sonmething is a new
programor a higher level of service. And then that's
traditionally the way we've done the analysis. But if
you want, the remaining ones to go to this issue,
guess, that woul d be meking an underlying assunption, to
get to the point that it was a new program or a higher
 evel service

CHAIR PORINI:  Well, nmaybe other nmenbers have a
feeling about it. | just felt that it becane very
conplex, bifurcated. And | think that the end result is
that we've not been able to reach a conclusion about it.

MR. CUNNI NGHAM  Madam Chair, is the issue how
you det erm ne whet her sonmething is voluntary or not, what
test you use?

CHAIR PORINI:  Well, | don't think so. | think

we need to have staff go back and spend sone tine
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t hi nki ng about the issue.

MEMBER BELTRAM : Can you work on that?

MEMBER GOMES: Oh, yes.

CHAIR PORINI: Al right. Let's take a
five-mnute break, please.

(A recess was taken from11:21 a.m to 11:37 a.m)

CHAIR PORINI: We'Ill go ahead and start. W
noved back to item 5.

M5. HHGASHI: This is a test clainms on Schoo
Crinmes Reporting II.

Are we going forward?

MR. APPS: Madam Chair ?

CHAIR PORINI: Yes, M. Apps?

MS. HIGASHI: David Scribner will present this
item but M. Apps wi shes to speak first.

CHAIR PORINI: Pl ease

MR. APPS:. | appreciate being taken out of
turn.

In your binder, at page 13, under tab nunber
five, is a letter fromthe Departnent of Finance, in
which we took issue with certain of the alleged nandates
bei ng mandates, certain activities, through either a
m scomruni cati on or whatever. The person or the persons
that woul d be best able to respond, and respond to any
guestions you m ght have and to present our case, are not
available at this tine. And so | would request that this

matter be held over for one nore nmonth, to the February



neeti ng.

CHAIR PORINI: Are the claimnts anenable to
t hat ?

MR. CUNNI NGHAM  No, we're not. We would |ike
this to go forward. The comments in the letter -- it was
a May 1998 letter. Both the claimants and the Depart nent
of Education canme up with rebuttal to that. That's been
considered by the staff. The staff disregarded those
comments. And the staff analysis has been avail able for
comment for some period of tinme. | believe it was first
i ssued in early Decenber. And there were no coments
filed at that point by the Departnent of Finance.

I would ask that the Conmi ssion go forward and
consi der and approve this item

CHAIR PORINI: Menbers, can we hold this item
over or do you want to proceed wi thout the person who can
respond to questions?

MEMBER GOMES: Personally, | would like to have
the person who's going to be responding to questions
present. That's ny thought. So | would tend to say, put
it over until next nonth.

CHAIR PORINI: Do you agree, M. Beltram ?

MEMBER BELTRAM :  Yes.

MR. APPS:. Thank you.

CHAIR PORINI: Al right. W'Il put it over.
Thank you.

MR. APPS:. Thank you.
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MS. HI GASHI: Commi ssi on Members, this brings
us to items 8 and 9. Both of these itens are related to
the subj ect of special education. Item8 is the Proposed
Statement of Decision on the disnissal of the withdrawn
portions of the special education test claimfiled with
the Board of Control by the Santa Barbara County
Superi ntendent of Schools on October 31, 1980.

As you know, the Riverside County
Superintendent of Schools also filed a test claimon
speci al education in 1981

Both clains were denied, and ended up in the
Court of Appeal in the case, Hayes v. the Conmi ssion on
State Mandates. |In 1992, the Hayes court remanded both
claims back to the Conmission to conduct further
proceedi ngs.

In 1993, Riverside initiated consideration of
its test claim In 1995, the Conmi ssion adopted a
procedural Statenent of Decision, authorizing the filing
of supplenental clains by July 31, 1995, from any schoo
district requesting rei mbursenent for additional program
areas or fiscal years not requested by Riverside.

In Novenber of 1998, the Conmi ssion adopted two
statements of decision on the consolidated specia
education test claimfiled by Riverside and joined by
suppl enental claimants. On that sane day, the
chai rperson assigned two program areas to a hearing

of ficer to prepare proposed statenments of decision
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because they had resulted in tie votes.

One of the adopted decisions addressed
al l egations rai sed by the Long Beach Unified Schoo
District. In that decision, the Conmi ssion detern ned
that Educati on Code section 56026, special education for
di sabl ed children, ages 3 to 5 and 18 to 21, was not
bef ore the Conmi ssion as part of the consolidated test
clai m because it was neither alleged by Riverside nor
timely joined or consolidated to the Riverside claim by
a supplenental claimant. The Long Beach Unified Schoo
District requested reconsideration of its decision

On Septenber 30th, 1999, the Commi ssion heard
Long Beach's request. Long Beach contended that the
Commi ssion failed to hear and deci de the Santa Barbara
test claimor special education services for disabled
children, age 3 to 5 and 18 to 21

At that hearing, the Conm ssion was presented
with two options: Gant the request for reconsideration
and allow Long Beach to present its argunment on the
nmerits at a subsequent hearing; or, two, deny the request
for reconsideration, and allow the Commi ssion to schedul e
a separate hearing to dismiss the Santa Barbara claim
under common | aw pri nci pl es.

A notion on option one failed to obtain the
super-mpjority vote and, thus, failed. A notion on
option two obtained a tie vote and, thus, failed.

On October 27th, Conmi ssion staff issued a



letter to Santa Barbara and to all interested persons,
provi ding notice that a hearing to disniss the 1980 claim
was schedul ed for today and to provide an opportunity to
file coments.

However, on Novenber 26th, 1999, Santa Barbara
filed an application to withdraw all of its test claim
under section 118308 of the Conmm ssion's regul ations,
except for that portion requesting rei nmbursenment for
speci al education for students 3 to 5, 18 to 21, as
provi ded by Ed. Code section 56026.

Santa Barbara al so anended the clai m by
substituting Long Beach Unified School District as the
claimant for the remai ning portion of the claim

On Decenber 8th, 1999, Conmi ssion staff issued
a letter to parties regarding Santa Barbara's request.
The letter explained that section 1181 of the regul ations
authorized the claimant to anend the test claimby the
additi on of substitution of parties and, thus, Long Beach
is now the test claimant on the 1980 claimon Education
Code section 56026; that there were now two test clains
whi ch included that code section. And, thus, to ensure
the fair, conplete, and tinmely consideration of both
clainms, | notified the parties of ny intention to
consolidate the clains pursuant to section 118306 of the
Commi ssion's regul ati ons.

The letter also indicated that within 60 days,

pursuant to regulations, any party could take over the
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wi t hdrawn portions of the Santa Barbara claim If no
party takes over the withdrawn portions, then the

Commi ssion is required by regulation to i ssue a decision
dismssing the claim Since no school district asserted
its right to take over the w thdrawn portions of the
Santa Barbara claim the Commission is required to issue
a decision, disnmssing those portions. Therefore, staff
recommends that the Comnr ssion adopt the attached
proposed Statenent of Decision, which dismsses the Santa
Barbara test claim except that portion of the claim
requesting rei mbursenent for special ed services for
students ages 3 to 5 and 18 to 21

I f, however, the Comr ssion disagrees with the
staff analysis and wants to vote on a notion to disnss
the entire claim the Conmm ssion may direct staff to
notice a hearing on the disnissal of the entire claimto
be schedul ed on the next agenda.

Under common | aw principles, the action would
require the claimant and interested parties to show cause
why this test claimshould not be dismn ssed.

W Il the parties please state their nanmes for
t he record?

MS. SUK: Kyungah Suk, from-- |'msorry,
Kyungah Suk fromthe Attorney General's Ofice on behalf
of the Departnment of Finance.

MR, STONE: Dan Stone fromthe Attorney

CGeneral's Ofice, also for Finance.
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MR, MJULLENDER: Joseph Ml |l ender for Long Beach
Uni fied School District.

CHAIR PORINI: Al right who wants to begin?

MS. SUK: | could begin, please, Madam
Chai r per son.

CHAIR PORINI:  Sure.

MR, SUK: Actually, at this time | would like
to m stake some background comrents addressing both itens
8 and 9, abuse these issues are intertw ned; and they
both deal with Santa Barbara's 1980 test claim

I'd like to do rem nd the Commi ssion that no
matter how you | ook at Santa Barbara's claim one thing
remai ns clear, and that should be at the forefront of
each nmenber's mind, and that is this: This Conmmi ssion
has al ready issued a Statenent of Decision, finding that
Santa Barbara's claim and in particular, the 3 to 5, 18
to 21 age claim is not properly before this Conmm ssion.
And, thus, it is not part of this special education
claim

We're not here today to argue the issue of
whet her or not Santa Barbara can or cannot withdraw its
claimthat was filed 20 years ago, nor are we here today
to deci de whether Long Beach Unified School District can
substitute itself over the 3 to 5, 18 to 21 age claim
nor can we here to deci de whether the executive director
of the Conm ssion on State Mandates has authority to

consolidate simlar test clains at an abstract |evel.



The staff's reconmendation | eads you to believe
that these are the reasons why we are here today. But
this Comm ssion nust stay focused on the real issue. The
real issue before the Comrission is howto properly
di sm ss Santa Barbara's claimregardi ng speci al education
services after this Conm ssion previously deci ded that
the Santa Barbara's clains were not part of the current
speci al education proceedings. The basic facts are
undi sputed and have not changed.

It is undisputed that back in Septenber of 1996
this Comm ssion heard Long Beach's allegation that Santa
Barbara's claimwas still alive; in particular, with
regard to the 3 to 5, 18 to 21 age claim This
Commi ssion found that the claimwas not properly before
the Comni ssion as part of the consolidated specia
education test claimbecause it was neither alleged by
Ri versi de, nor tinely brought by any suppl enenta
claimants. The Conmi ssion's decision was adopted in a
Statement of Deci sion dated November 30th, 1998.

Now, unhappy with the Commi ssion's deci sion,
Long Beach tried to revive Santa Barbara's cl ai m by
seeking a reconsideration of the Statenment of Deci sion.
As the Conmission staff read earlier, this Conm ssion
considered the notion to grant the request for
reconsi deration at the Septenber 1990 hearing. This
notion failed. Since the notion for reconsideration

failed, the Statenent of Decision finding that Santa
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Barbara's clains are not properly before this Comm ssion
st ands.

We need to renenber that this is the fina
deci sion by the Comn ssion, and this decision was never
reconsi dered nor was it reversed.

End of story.

The only thing -- the only matter that is left
is howto technically properly disnm ss Santa Barbara's
claimwhich was filed in 1980. Thus, at the hearing in
Septenber, the staff was directed to notice a hearing to
dism ss Santa Barbara's claim The transcript is clear
that the Conmmi ssion was seeking to dismss Santa
Barbara's claim and the Conm ssion wanted to do it
procedural ly correctly, by noticing the dismissal to
interested parties, entertain any objections, and
deternmine if good cause existed to disniss Santa
Barbara's claim

Now, as you know, Cctober 27th, 1999, the
Commi ssion staff sent out the letter notifying the
interested parties of the dismissal of Santa Barbara's
claim And the hearing was set for today, to listen to
the for-cause issues.

Now, after receiving the letter, Santa Barbara,
from whom we haven't heard in al nost a decade, states
that it will nowwithdraw its clainms but for the 3 to 5
18 to 21 age claim Further, having failed twice to

revise Santa Barbara's claim Long Beach now seizes this
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opportunity to substitute itself over the age cl ai ns.

Santa Barbara and Long Beach's action
presupposes that Santa Barbara's claimis sonmehow stil
before this Commi ssion, which clearly is not the case.
Not unl ess the Statenment of Decision issued by this
Commi ssi on, dated Novenber 30th, 1998, has been reversed.

Staff's recommendation finds that Santa Barbara
can withdraw its clainms and Long Beach can substitute
itself in Santa Barbara's place, and that the two age
clainms can be consolidated. This finding is based on a
false premise that the Santa Barbara's claimis stil
pendi ng before this Comr ssion as part of the specia
education claim This is not the case.

The issue here isn't is whether Santa Barbara's
claimis still pending. The issue is whether Santa
Barbara's clai mwas properly alleged before this
Conmmi ssion, after this Conm ssion adopted the procedura
St at ement of Deci sion back in 1995.

The Conmi ssion found that the claimwas not
properly brought before the Comn ssion, and Santa
Barbara's claimis, thus -- is dead. |If the claimis not
properly before the Commission, it is not alive, nor is
it pending for further action.

So, now, having said this, and in |ight of the
fact that this Commi ssion has al ready deci ded that Santa
Barbara's clai mwas not part of the special education

test claim the only thing left to do is to, one, dismss



the claim or two, withdraw the claim And since Santa
Barbara's claimhas -- Santa Barbara has already noticed
its withdrawal and no objection having been nade, we will
not oppose the withdrawal of Santa Barbara's claim
However, we seek that the 3 to 5, 18 to 21 claim be

di sm ssed.

Thank you.

CHAIR PORINI: Al right, M. Stone, did you
wi sh to comment ?

MR, STONE: No, nothing further. Thank you.

CHAIR PORINI: M. Millender?

MR, MJULLENDER: Well, |'d say that, you know,
the dismissal of the age limt claimis really not on the
agenda for today. First of all, as the staff has pointed
out in their analysis, there is no notion to dismiss the
age limt claim

The Attorney General has argued for that, but
there -- for dismissal, but there is no notion and it's
not on the agenda. So | would say that the claim
shoul dn't be disnissed for the reasons we have stated in
our papers. However, if the Commission is going to
consi der dism ssing the Santa Barbara age linmt claim it
shoul d be noticed for a subsequent hearing and put on the
agenda.

CHAIR PORINI: M. Beltram ?

MEMBER BELTRAM : May | ask Ms. Jorgensen a

question, Madam Chair?



CHAIR PORINI: Certainly.

MEMBER BELTRAM : \What was the inpact of the
St at ement of Decision on Novenber 30th of '98?

MS. JORCENSEN: Excuse me, what Statenent of
Decision -- the original one, in which they ask for
reconsi deration?

MEMBER BELTRAM : The one that Ms. Suk --

M5. SUK: It's the November 30th, 1998,

St at ement of Deci sion, where the Conm ssion found that
Santa Barbara's claimwas not properly before the
Commi ssi on.

MS. JORCENSEN: In the consolidation of the
speci al education clains?

MS. SUK: Right.

MS. JORCENSEN: | wasn't there at that tinme.
But that's ny understanding that it wasn't included for
the consolidation.

MS. HIGASHI: Let e clarify.

Long Beach had nade allegations at the June '96
hearing, | believe it was, regarding the 56026 of the
Educati on Code, including an allegation for specia
education for students, ages 3 to 5 and 18 to 21. That
particul ar code section was not part of Riverside's
filings or the filings of any of the supplenenta
claimants. The matter was briefed and set for hearing in
Sept enber of '96, and at that tine the Comr ssion nmade

its prelimnary decision and determ ned that those code



sections -- that code section was not before the
Commi ssion as part of the consolidated Riverside test
clai m because it was not alleged by either Riverside or
timely joined or consolidated to the Riverside claimby a
suppl enent al cl ai mant .

And t hroughout that proceeding, | believe Long
Beach had argued that it had been part of the origina
Santa Barbara claim But prior to that tinme, the
Commi ssi on had taken no actions regarding the Santa
Barbara claim nor had it officially communicated with
Santa Barbara. So until this last six-nmonth period of
time, when the request for reconsideration was filed and
after the Comnr ssion asked us to notify Santa Barbara,
Santa Barbara had not really been conmunicated with by
this Comm ssion, that we were able to find any evidence
of .

CHAIR PORINI: M. Sherwood?

MR, MJULLENDER: | was going to --

CHAIR PORINI: M. Millender?

MR, MULLENDER: | was going to nmeke one
st at ement about what Ms. Hi gashi said, is that the
statute -- Education Code 56026 was alleged in the
Ri verside claimand in the suppl emental claimof the
Grant Joint Union Hi gh School District.

MS. HI GASHI : For age --

MR, MJULLENDER: Yeah, for the "over age 21"

claim



MS. H GASHI: Yes.

MR. MULLENDER: It's the same statute. And
that was one of the things that we pointed out when we
asked the Commi ssion, back in -- well, it was in the
summer of '96 -- to hear the Santa Barbara claim That
you had the same statute involved, that they had al ready
ruled on and all owed a mandate on. So | just wanted to
poi nt that out, the statute was invol ved.

MS. HHGASHI: Right, and that's why | said
specifically, alleging 3 to 5, 18 to 21, because the
Conmmi ssion did, in fact, approve the "over 21" portion.

CHAIR PORINI: M. Stone?

MR. STONE: And if | may el aborate, the fact
that the statute was at issue in respect to maxi num age,
21 and over, led the Commission to pernmt Long Beach
once it filed its newclaimin 1996, | believe, focusing
on ages 3 to 5 and 18 to 21, it permtted Long Beach to
be consolidated with the existing special education
mandat e cl ai m for purposes of briefing and hearing and
resol ution, because they didn't want duplicating --
duplicative -- redundant hearings.

But the Comm ssion also deternmi ned Long Beach
was there for two reasons. First, it wanted to
essentially substitute itself, and insist that the
Commi ssion hear the Santa Barbara claim And the
Commi ssi on consi dered whet her the Santa Barbara cl ai m had

survived all the various deadlines the Conm ssion had
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i nposed after remand fromthe superior court for

briefing, for identification of the particular areas that
al l egedly exceed federal mandates and so forth. And the
Commi ssi on determ ned that none of those required steps
had been taken by Santa Barbara, by Long Beach, or by any
ot her of the supplenental claimnts; and that, therefore,
that was not a part of the special education claimwth

t he period going back to 1980.

But Long Beach was permitted to file a new
claimwi th the period going back, | believe, to 1995, and
that was consolidated for the purpose of expedi ency and
ef ficiency.

But the Conmi ssion had determi ned that the
Santa Barbara claimdid not survive all the various
deadlines and filtering nechanisns that the Comm ssion
had i nposed. That's our point. That's a ruling by the
Commi ssi on.

And to now, several years later, treat the
Santa Barbara claimas if it's still alive -- | nmean, we
tal ked at the |ast hearing, in Septenber, about the claim
still being pending in the specific procedural sense,
that the Conmmi ssion had thus far failed to procedurally
dismss it. But it has otherw se, as far as the
substance of the claimand any right of subvention, it
has been put to rest.

MR, MJULLENDER: Can | say sonething about that?

CHAIR PORINI: Certainly.



MR, MJULLENDER: Ckay, thank you.

I, frankly, dispute that statenment as a
statement of fact. The only issue considered in
Sept enber of '96 was whet her or not they should hear the
clai m because it hadn't been reasserted by Riverside or
in a supplenental claim That was it. There was none of
this stuff about Santa Barbara was |ate and they hadn't
done anything. That was not involved. The only question
i nvol ved was whet her or not the Conm ssion was precluded
fromhearing it because it hadn't been asserted by
Ri versi de and the supplenmental claim And | think if you
exam ne the briefs, you'll find that's true.

CHAIR PORINI: Staff?

MS. HIGASHI: |If you would turn to Exhibit A
Bates page 60 -- it starts on Bates page 57 -- it is the
St at enent of Deci sion which we're addressing here. And
Santa Barbara is mentioned in the historical background
portion of this decision; but in terns of the issue and
the analysis, it's as | had described earlier and as
M. Mill ender had just reiterated.

CHAIR PORINI: Was that page 57 or 607

MS. HHGASHI: It starts on page 57; but on
Bat es page 60 is where the issue starts.

MR, MJULLENDER: Paul a, you understand, |'m
sayi ng none of this happened in Septenber of '96.
agree that --

MS. HIGASHI: Right, but the decision that



MR. MULLENDER: The statement --

MS5. HIGASHI: This is the decision that was
adopted in November of '98.

MS. SUK: If | may --

MS. HI GASHI: Hence the words "Santa Barbara"
are in the background; but in ternms of the anal ysis on
this particular issue, it was in the context of the
Ri versi de claimand the procedural Statenent of Deci sion,
whi ch was connected to the Riverside claim And the
anal ysis was done in reviewing the clainms filed by the
suppl enental cl ai mants and Ri versi de.

MEMBER SHERWOOD: Can | nake a comment ?

CHAIR PORINI: M. Sherwood?

MEMBER SHERWOOD: | think we can say that the
Long Beach claimwas heard and reheard, and it is dead.

MS. HI GASHI: That's --

MEMBER SHERWOOD: Rel ative to --

MS. HI GASHI: Whet her they were part of
Ri ver si de.

MEMBER SHERWOOD: -- 3 to 15 (sic), the 18 to
21, from'95, back to 1980.

MS. HIGASHI: As part of the Riverside claim

MEMBER SHERWOOD: As part of the Riverside
claim

MS. HI GASHI: Right.

MEMBER SHERWOOD: But what we get back to is,



is the Santa Barbara claimstill alive, outside of the
consol i dated Ri verside clainf

MS. HIGASHI: That's correct.

MEMBER SHERWOOD: And that's the crux of the
matter here.

MS. HIGASHI: That's how staff views it.

MEMBER SHERWOOD: If it's still alive, then --
and staff, evidently, through its analysis, feels it is
alive because it was not addressed in the '85 hearings --
"86 -- or you can't find any historical record of such

MS. HHGASHI: W can't find any record of any
written communi cati ons with Santa Barbara.

MEMBER SHERWOOD: Now, | assume you' ve done a
t hor oughl y exami nation of those records?

MS5. HIGASHI : Al the records which we have
under our control

MEMBER SHERWOOD: And you've actually gone

t hrough these records?

Where we're at then is -- and what you're
putting forward is, that the Santa Barbara -- separate
from consol i dated, separate from Long Beach -- is stil

out there and is running down the path, and needs to
be -- and, procedurally, we have dism ssed it; and
| egally, we have no other avenue, other than to hear it
at this time.
Now, if that's true, of course, then Long Beach

has the ability -- or Santa Barbara has the ability to
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assign the Long Beach a portion of that claim And Santa
Barbara's indicated they wish to do that. Now, you've
given themthat authority.

MS. HI GASHI: You have. The Conmi ssion nenbers
adopting regul ati ons, yes.

MEMBER SHERWOOD: And you've witten to them
and they' ve corresponded where they feel they should be
here. So they're willing to disnmiss the entire case,
other than their claim other than this one portion. And
Long Beach has basically taken over -- wi shes to take
over that part of the case.

So a lot of discussion about what happened with
Long Beach really doesn't matter here. What matters to
me is whether it was -- early on, Santa Barbara was
considered -- or given the opportunity to be part of the
Ri verside claim whether they were inforned that the
process was taking place, and did they basically pul
back and not want to be part of it by their own action
And we don't find any record to indicate that that's the
case.

MS. SUK: Could I al so nake --

MEMBER SHERWOOD: Now, that's kind of how | see
this thing, and that's why I"'mtrying to | ook at Santa

Bar bara, and see whether Santa Barbara has really been

di smissed or not. |If they've been disnissed, then we
shoul dn't be here. |If they haven't been dism ssed, then
I"'mafraid -- or think that staff's analysis would be
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correct.

MR, STONE: Menber Sherwood, they haven't been
dism ssed. Staff did search the record to see whether
either they had, prior to this nost recent docunent they
filed, whether they had withdrawn fornmally or whether the
Commi ssion had di smissed them And neither of those
events apparently occurred.

| did cite, in our nost recent filing, our
appeal, | cited to the transcript, | believe back in '96,
in which Riverside indicated, in hearing before the
Commi ssion, that Santa Barbara had, indeed, dropped out,
and Long Beach concurred in that. Alan Tibbetts
(phonetic) said they lost interest; yeah, they're not in
the picture anynore. And that's the sane thing we were
told repeatedly by Comr ssion staff.

Now, whether there's any record of
comuni cation -- witten comunication, we were told by
this Commi ssion staff that the Santa Barbara clai mhad
been abandoned, except to the extent that Riverside added
toits item zed Iist of things.

MEMBER SHERWOOD: COkay, and | read that and --

MS. SUK: And actually could | just point to
one thing that will -- that nmay clarify this issue? |If
you go to Bates stanp 61, in the paragraph -- the first
paragraph, it says in its April 1995, statenent, if you
could look at it not so nmuch as whether or not Santa

Bar bara has disnmi ssed or withdrawn its claim if you | ook



at whether or not they affirmatively participated in the
claim | think that is the real issue. Because if you
read this paragraph, it states, "In April 1995 Statenent
of Decision, as amended in the July 20th, 1995,

Conmmi ssion ordered claimants at a mininmumto initially
prepare a conparative analysis of relative state and
federal regulations and case | aw before it would hear
the claim" The Commi ssion further required a bunch

of other things in order for the claimto be stil

vi abl e.

And at the end of the paragraph, the Comm ssion
added that, "Unless a test claimis filed with the
Commi ssion on or before July 1995, such test claimshal
not be joined and consolidated with Riverside' s present
test claim Test clains that are not joined or
consol idated shall be subject to a newtest claimfiling
date."

And, thus, since Santa Barbara did not -- or
any other -- none of the other test claimnts did not
come forward to prepare this initial conparative analysis
of relevant state and federal regulations, they failed to
participate and to procedurally be part of this specia
education test claim

MEMBER SHERWOOD: Now, that nakes sense to ne.

I'"msorry.

CHAIR PORINI: Go ahead, please.

MEMBER SHERWOOD: But does that necessarily



preclude this -- Santa Barbara's claimthat went back to
1980, that was separate fromthe Riverside?

M5. SUK: Other -- | mean, | renenber -- |
wasn't here exactly in 1995, but | know that the
Commi ssion staff had forwarded notices and letters to
test claimants, notifying themthat, you know, the
Ri versi de clai mwould go forward, and that other test
claimants could now bring forth any clains at the tine
that was not covered by Riverside. And none of the test
clai mants canme forward, except for G ant Union, which
brought the 18 to 21 test claim which shows that other
test clai mants knew t hey coul d have brought forward the
3to5 and 18 to 21 if they wanted to.

MR. STONE: Grant Union's was 21 and over.

MS. SUK: I'msorry, 21 to 22. But, actually
anot her district brought the non-RI S transportation from
3 to 5 Now, they would not have brought that test claim
if they realized that the 3 to 5 and 18 to 21 was stil
goi ng forward. Nobody brought it because it was not a
test claimthat, for some -- for whatever reason, test
claimants felt that it was viable to pursue.

MS. FAULKNER: | need --

CHAIR PORINI: W have a historic perspective
here.

M5. BERG | was here in 1985. | was here when
M. Hori and M. Stone finally came together in an effort

to move this special education matter forward.
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| also have been in contact since 1985 with
Santa Barbara, and | have to refute M. Stone's
al l egation that Santa Barbara ever had any intention of
wi t hdrawi ng. They didn't.

CHAIR PORINI: Ms. Berg, is Santa Barbara your
client?

MS. BERG  Santa Barbara is a nenber of the
Educati on Mandated Cost Network, yes. Santa Barbara
never had any intention of w thdraw ng.

If you go back, historically, Santa Barbara
made a determination that they weren't going to put --
they couldn't afford to put any nore noney into the
process of litigation. And it was at that point that
they nmoved to the back burner instead of staying at the
front burner, with Riverside.

They have never -- and then and there is no
docunent ati on that woul d ever prove that Santa Barbara
i ntended to just evaporate, go away, and give up

Second point.

CHAIR PORINI: May | ask a question?

Isn'"t it unusual for sonebody to not exercise
any -- | nean, not respond to any notices or say anything
when they have a test claimthat's been filed for that
| ong?

MS. BERG There were no notices until we began
this process again in 1993, when it cane finally back to

this Comm ssion. There were no notices.



CHAIR PORINI: Did Santa Barbara --

M5. BERG It was in and out of court

CHAIR PORINI: Right. Did Santa Barbara
respond in 1993? Because when | read these --

MS. BERG  Respond how? | mean, they were
happy that we were noving forward, yes.

CHAIR PORINI: Did anyone -- did the Comr ssion
know that it was -- that Santa Barbara still had an
intent to be involved with --

MS. BERG. The Commi ssion never asked the
question. | nean, there was no reason to ask the
question. It was a consolidated claiminitially, in
1980; and it was always tal ked about as the Santa
Bar bara/ Riverside claim until it cane out of court the
| ast tinme, when Hayes was determined. Then it becane the
Riverside claim How cone? | don't know, but it did.

CHAIR PORINI: Did Santa Barbara --

MS. BERG  Hayes versus Riverside

CHAIR PORINI : Did Santa Barbara raise an
objection at that point in time through you?

MS. BERG  Heavens, no. | nean, because of
your own rules and regul ati ons, you say that only one
claimwi |l be subnmitted on an item |In this instance,
there were two districts that came forward; and as a
consolidated claim they had overl apping but distinctly
different itens in the code that they were making

reference to in the test claim That's why their nanes



were separate, and didn't stand as though -- Mchelle
Montoya is one that's conme before you of late. There
were different issues, there were two claimnts, and
that's the reason there were two clai mants.

But | have to point out to you, your own rules
and regul ati ons regardi ng how a cl ai m goes away. This
isn't the only claimhanging out in the shadows of your
cupboards. There are other clains out there that have
not had any activity. But your own rules and regul ations
deterni ned how a claimcan be withdrawn; and that is that
the claimant conmes forward and says, "W don't want to
pl ay anynmore." Those are your rules. And that never
happened wi th Santa Barbara.

CHAIR PORINI: At our |ast hearing, just my own
personal coment, it was certainly my intent that this be
noticed so we could dismiss it.

MS. BERG And it was our intent all along,
after we left this hearing, to get Santa Barbara active,
because we knew they had no intention whatsoever of
abandoning their claim

MS. SUK: But essentially they did, because
they substituted out, and they --

MS. BERG No. Long Beach said, "W'Il|l take it
over for you," and they said, "Okay."

MS. SUK: So they really didn't care about the
claim

MS. BERG Oh, no, no, no. That's an



assunption you nust not nmake. You can't say Santa
Barbara didn't care about the claim Santa Barbara cared
enough to say, "Thank you, Long Beach. Put your nane in
our place.”

MS. SUK: My problemis that Santa Barbara
never came forward and provi ded the procedural --

MS. SUK: It doesn't matter. They weren't
required to.

MS. SUK: That was required at the time --

MS. BERG No, they were not required to. They
were not required to. You can't prove to ne in any place
in here that there's a requirenment that they cone
forward. They were already on the books as a
consol i dated cl ai mant in 1980.

CHAIR PORINI: M. Beltram, did you have a
question?

MEMBER BELTRAM : No, Madam Chair

MS. BERG  Chi cken.

CHAIR PORINI: Al right, so staff, it was our
intent to notice this for dismissal. You sent out the
notices to everyone.

MS. HI GASHI:  Uh- huh.

CHAIR PORINI: Santa Barbara clearly got a
notice that it was our intent to disniss, and yet the
itemis noticed for withdrawal of certain portions.

MS. HIGASHI: That's correct.

CHAIR PORINI: Wl k us through that.



MS. HIGASHI: The regulations pernmit parties to
anmend a claimbefore a hearing. In this case, Santa
Barbara filed an amendnent. The anmendnent was
basically -- it was basically a withdrawal and an
amendnent .

By doing that, they changed the substance of
the matter that was before the Commi ssion, and that was
how | viewed it and staff viewed it, as we put the agenda
together. And the rights of Santa Barbara were not
suspended.

CHAIR PORINI: So we are in a conundrum under
our own regulations? All right.

Do nmenbers have any questions or coments?

MEMBER SHERWOOD: Coul d you explain that to ne
once again? Were are we relative to the options that
you put before us today? Am | hearing that these options
are legitimte or that we have to notice a different
hearing in order to hear these?

MS. HHGASHI: |If the Comm ssion is agendaed to
adopt a Statenment of Decision which would dismss all of
t hose provisions which Santa Barbara has withdrawn, that
action could take place today. |If the Comnm ssion did not
want to take that action but instead wanted the entire
claimto be agendaed for disnmissal, then we woul d have
to notice it that way and notify under conmon | aw
principles -- Pat, help nme out here.

M5. JORGENSEN: Yes.
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M5. HIGASHI: It would be outside of our
regul ati ons.

MS. JORGENSEN: You need 60-days hearing.

M5. HHGASHI: It's different from our
regul ations. |It's not covered by our regul ations;
because what we operated under, our existing regulations
here.

MEMBER SHERWOOD: What's before us today, you
feel is correct?

MS. HIGASHI: It's correct, given our current
regul ati ons whi ch were adopted | ast June by this
Commi ssi on.

MS. SUK: If I could just make one coment. |[f
the options are correct, then you still have a problem
because you have a Statenent of Decision out there,
stating that the Santa Barbara claimis not properly
before you.

M5. BERG No, that's not what that --

MS. HIGASHI : That's not what that decision

says.
MS. BERG That's not what that decision says.
MS. SUK: | have a copy of that decision.
MS. HHGASHI: For 3 to 5, 18 to 21 as part of
the Riverside claim-- was not part of the Riverside
claim

MS. BERG Right.

MS. HIGASHI : The consolidated claim And that
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was because they cane to the hearing after the July 31,
1995, filing date to nake those all egations.

MS. SUK: What about your July 20th, 1995,
St at ement of Decision, where the Conmi ssion stated that,
at a mininum a conparative analysis had to be prepared
before the Commi ssion woul d hear that clain? | don't
believe that Santa Barbara has ever nade that anal ysis.

MS. BERG That remark applied to Long Beach

MS. HI GASHI: That procedural Statenent of
Deci sion, the one that was the April and July decision --

MS. SUK: 1995.

MS. BERG Ri ght

MS. HIGASHI: -- applied to the Riverside claim
that was initiated by the Riverside filing of briefs back
in '95 as | understand it.

MS. BERG  And Long Beach's participation as a
representative on that topic, within the Riverside
claim --

M5. SUK:  No.

MS. BERG -- that's what that whol e thing was
about .

MEMBER GOMES: It's ny understanding fromthe
Sept enber hearing, that we were putting this on cal endar
to --

CHAIR PORI NI : Dismiss.

MEMBER GOMES: -- entertain the dismssal of

the entire claim And now, since that's not happening
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and -- | would tend to ask staff to have a noticed
hearing to do just that, rather than pieceneal it out the
way that this is put together as it is. That's just a
suggesti on.

MR. STONE: If --

MEMBER BELTRAM :  Anot her way woul d be --

MEMBER GOMES: That way we coul d hear nore

about that --

MEMBER BELTRAM : -- to pieceneal it and neke
sure that we kill sonething here, and then, you know, act
onit. | mean, it's sort of --

MEMBER GOMES: And what would that do? Wuld
that put the Commission in a spot where, okay, are we
goi ng to be acknow edgi ng that claimand not have it be
up for dismissal, the remaining part, if we just go ahead
with the withdrawal portions? O how would that work?

MS. JORGENSEN:. |f we go ahead with the
wi t hdrawal portion, that's what's before the Comm ssion
right now, the withdrawal. [It's an opportunity for
sonmeone to conme forward, to see if they want to -- since
it is essentially a class action, it is a hearing where
t hey shoul d have an opportunity to cone forward and say
why it should not be dismissed, and that's the reason why
you have the hearing. |It's due process.

So since we have the fact that a large portion
of it has been withdrawn, that's really what's before the

Conmmi ssi on right now.
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For the other portion, with the withdrawal and
substitution, all of that is correctly done within our
regul ations. So staff didn't do anything intentionally
to try and pieceneal sonething. |It's the way -- it's
what happened --

MEMBER GOMES: No, no, | understand.

MS. JORGENSEN. No, and |'m sayi ng, so what
happens there, then if the Comm ssion wants to notice a
hearing as to whether or not the Santa Barbara claimon
the 3 to 5, 18 to 21 portion should be dism ssed, then
you need to notice a hearing under in an. And you can do
it under the conmon law principles that it's been stale.
But there's nothing in our regulations that allow us to
dismss it, so we had to | ook at the conmon | aw
principles and then due process requires 60 days noti ce.

MEMBER GOMES: So six and one half --

MS. JORGENSEN: No --

MEMBER GOMES: -- because we could do it both
ways?

MS. JORGENSEN: You coul d do one piece today.
You coul d get that taken care of, unless there's someone
who wants to conme forward to indicate why they don't
think it should be dism ssed and then that would be taken
care of. We'd have to give notice for the hearing on the
portion.

MS. HI GASHI: 60 days?

MS. JORGENSEN. 60 days.
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MS. GOMES: (Okay, just so | understand how
this --

MS. JORGENSEN. Right. [It's procedural. It's
due process.

MEMBER BELTRAM : O you would have to give
noi se for the whole itemto be heard.

CHAIR PORINI: M. Sherwood and then
M. Stone.

MEMBER SHERWOOD: | would just like to indicate
I would Iike to nmove ahead with at | east addressing the
one piece, and then address the other piece at another
heari ng.

CHAIR PORINI: M. Stone?

MR, STONE: | was going to indicate that in
light of the fact that this dismissal has essentially
been split into two pieces, we have no objection, since
no one is disputing that the wai ved portion should be
di sm ssed. That woul d be convenient to use this
opportunity to dism ss that portion.

And then we woul d request that the substitution
and consolidation orders by the executive director would
be overrul ed, and that the remai ning part of the Santa
Bar bara cl aimbe set as | thought the Conm ssion asked
last tine, be set for a hearing on disni ssal

CHAIR PORINI: Al right, does sonebody want to
make a notion?

MEMBER SHERWOOD: I woul d make that notion.
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Could we put that in words?

MS. HI GASHI: For the Statenent of Decision?

MEMBER SHERWOOD: For a Statenent of
Deci sion --

MS. HIGASHI: On item 8?

MEMBER SHERWOOD: Right. But --

MEMBER BELTRAM : To adopt --

MEMBER SHERWOOD: -- basically to adopt your
recomnmendati on here, except when we | ook at the portion
of 3to 5 18 to 21 issue, that that will be brought
forward at another time and addressed.

MS. HI GASHI : Okay.

CHAIR PORI NI :  For dism ssal?

MEMBER GOMES: For disnissal .

MS. BERG |Is that an appropriate behavior with
your own rul es and regul ations?

Currently, the only way a claimcan be
dism ssed is for the claimant to cone forward to this
Commi ssi on and make that request. You don't have a
regul ation that allows the Comm ssion to just arbitrarily
decide to disnmiss a claim

CHAIR PORINI: Well, then why were we able to
make the motion to disnmiss Santa Barbara's clainf

MS. BERG  Because they have made that request.

CHAIR PORINI: No, they've wi thdrawn. But we,
| ast nonth, said that the way to disnmiss a stale claim--

MS. BERG And we did not agree with you at
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that point in tine, either.

MS5. HIGASHI: And that was -- the statenent was
made on the basis of, since there had been no withdrawal
filed, there was a comon | aw procedure that could be
used. And what happened in between that notice going out
and today, is that Santa Barbara withdrew and exercised
its rights under the regul ations.

MS. BERG Right.

M5. HIGASHI : And so the situation is
different --

MEMBER BELTRAM : Does counsel agree with
Dr. Berg's comment?

MS. JORGENSEN. Well, the point being that it
was originally noticed for everything, and the fact that
there was the issue of whether it was stale. And there
are -- it's a common | aw principle, even though we don't
have it in our regulation where you can determine if it's
stale. But, again, it's an opportunity to be heard and
all the parties can cone forward.

MEMBER BELTRAM : She's saying whether it's
stale or not, unless the proponent raises the issue, that
we don't have that authority under our rules. Now, are
we goi ng back to common |aw --

MS. JORGENSEN:. Under our regul ations, we
don't.

MEMBER BELTRAM : -- or is that it?

MS. JORGENSEN. Under conmon |aw we do. That's
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the question. Under comon |aw, we do. But the fact
being that it took a while -- | nean, that's part of the
issue. That's part of the hearing that we would have, is
it appropriate when sonme action has taken place sonetine
prior to the notion for the -- the action for the

heari ng, the noticed hearing.

MS. BERG  But ny point stands, does it not
that under the current rules --

MS. JORCENSEN: What has been done is correct,
under the current rules.

MS. BERG  Thank you.

MS. JORGENSEN:. | guess the only issue being,
that the tinme el apsed.

MS. BERG. The conmon law, |'mcertainly out of
my element. | amnot an attorney, and | can't even
respond to that but --

MEMBER SHERWOOD: Well, now, where are we? The
notion is the vote to approve the dismissal, which is an
agreenent with Santa Barbara?

MS. BERG Ri ght

CHAIR PORINI: Dismissal for sections that
Sant a Barbara has withdrawn.

MEMBER SHERWOOD: Wt hdrawn, correct.

Wth the other remaining issue to cone before
t he board agai n?

MS. HHGASHI: Right, to set it for a future

heari ng.

108



MEMBER BELTRAM :  For disnissal ?

MEMBER GOMES: Not for dismssal, though.
| thought that's what Pat was saying, that we couldn't --
since they've stepped forward to reinstate --

MEMBER SHERWOOD: For di scussi on.

MEMBER GOMES: -- reinstate the claim that
that's not a viable option to tal k about dism ssing the
portion that's renmining.

MS. BERG Ri ght

MEMBER GOMES: That's what you're saying.

MS. BERG  That's what |'m saying.

MEMBER BELTRAM : But | don't understand our
staff to say that. You're saying we can set it for
di sm ssal based on --

MS. JORGENSEN:. |'m saying, we had originally
set it for dism ssal based on stal eness. There's the
concept of the staleness. It was stale.

MEMBER BELTRAM : Right.

MS. JORGENSEN:. But | think when you're going
to make a determ nation as to whether sonmething is stale,
you have to | ook and see what's happening. And we see
the facts here, that something has been done; the parties
have noved forward. So that's part of the consideration
of the hearing that we're to have on it.

CHAIR PORINI: | think we're asking a different
guestion. We're asking that if we take action on the

notion to disniss the portion that Santa Barbara has
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withdrawn, is it appropriate for us to notice dism ssa
of the section that Long Beach is attenpting to take
over?

MS. JORGENSEN. That's my answer. | believe it
is, since we had already sent out the original notice,
and that's part of the issue of what you're going to
consi der, because an original notice did go out to
di smi ss everything, under conmon | aw principles.

But this brings in another factor of what you
need to consider. So it's a consideration, what has
happened here. |It's shown that, well, maybe they don't
believe it's stale. But we had originally sent out a
notice --

MEMBER BELTRAM : We'l| decide that at the
testi nmony next hearing.

MS. JORGENSEN:. Yes, right.

MEMBER GOMES: Would it not be --

MEMBER BELTRAM : It's still set for dism ssal

MS. JORCENSEN: It can be set for dismnssal
correct.

M5. HIGASHI : And that's what M. Sherwood's
noti on.

MEMBER GOMES: Do that all at once?

MS. HIGASHI: Right. But that's what
M. Sherwood's nption was.

MEMBER BELTRAM : That's what the testinony is.

MEMBER GOMES: Wbuld that not be sonething that
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Commi ssion would want to consider as a whole, init's
entirety, rather than severing that part of and |eaving
that option open? Because if we take that step and that
means action has been taken, and whether or not -- |
woul d think that sone research nmaybe woul d have to be
done --

MS. JORGENSEN:. Most definitely.

MEMBER GOMES: -- on whether or not if we take
action on part of it today and | eave the rest, if we
could even dismiss it after that point.

So rather than go that route -- do you
understand what |'mtrying to say?

MS. JORCENSEN: | think | understand what
you're saying. You're asking what's the consequence if
we disnmiss the agreed upon portion right now --

MEMBER GOMES: Right.

MS. JORCENSEN: -- for a future claim and
don't think it affects it.

MEMBER GOMES: Okay, you don't -- okay.

MS. JORGENSEN:. Because it's sonething that
everyone agrees to. W' ve had the hearing. The reason
is to have the hearing to see how the parties agree. It
is, in essence, a class action claimbefore us.

MS. BERG Ri ght

MS. JORCENSEN: All the other school districts
are affected when no one has cone forward, so | think

that portion is settled.
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MEMBER GOMES: That portion, |I'mtalking about
the remaining portion. Does that revitalize Santa
Barbara's -- make it not stale for us to even entertain
di smi ssing that part of it?

MS. JORGENSEN:. And that's what | brought up
When we first sent out not their the noticing -- we sent
out a notice. Their action took place after a notion was
made to dismiss the entire claim

MEMBER GOMES: Right.

MS. JORGENSEN. So the question is, there's a
| egal issue on that which we would have in a hearing, if
you would to go forward, whether or not it was action
after the fact and whether or not it could be considered,
since the notion was before the Conmission as to whether
or not the entire --

MS. HIGASHI: There was no notion, though.

MEMBER GOMES: Well, | would be leery to take
any action rather than get involved with the legality
of --

MS. JORGENSEN. W' ve al ready done sone
prelimnary research on this.

MEMBER GOMES: Ckay.

MS. JORGENSEN. And it does indicate that you
can have the hearing. But, again, it's the consideration
of the facts and circunstances. The hearing is to have
all the parties cone forward and give their testinony;

and then for the Conm ssion to make their decision based
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on that testinony.

MEMBER GOMES: Ckay.

CHAIR PORINI: Al right.

M. Suter, did you have a comrent?

MEMBER SUTER: Yes. It seens to me that the
safest thing would be to renotice the whole thing as
opposed to splitting it up and taking any action today.

MEMBER GOMES: Right. The safest. And
that's -- depending on which way everybody wants to go,
| think that would be the wi sest decision, given all the
legalities of what has transpired since the |ast hearing.

CHAIR PORINI:  And | think that what |'m
hearing | oud and clear from nenbers, either way, is that
we woul d [ike to dismiss the Santa Barbara claim

MEMBER SHERWOOD: \What happened to nmy notion on
this matter.

M5. HHGASHI: It didn't have a second.

MEMBER SHERWOOD: It didn't have a second?

MS. HI GASHI: No.

CHAIR PORINI: So we will give staff
instructions to renotice this and have it on a future
agenda.

MS. HIGASHI: A future agenda.

MR, STONE: Qut of curiosity, does that require
a notion by the Commr ssion? Because | sense that sone
confusion in the |last hearing -- although | thought you

were unani nous in wanting to set it for dismssal,
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noticed there was no vote and no formal directive. The
Chair certainly directed the executive director. But

just to close any possible doors --

MEMBER GOMES: | would certainly be nore than
willing to make that notion, to notice the hearing for
di sm ssal

CHAIR PORINI: Al right, all those in favor --

MEMBER BELTRAM : The entire.

MEMBER GOMES: The entire claim

CHAIR PORINI : The entire claim

MEMBER BELTRAM :  Second.

CHAIR PORINI: Al right, we have a notion and
a second.

Do we need a roll call or can we just do this
by voi ce vote?

Al those in favor, indicate with aye?

(Chorus of "ayes" were heard.)

CHAIR PORINI: Opposed?

Abst ai n?

MEMBER SUTER: Abst ai n.

MS. HI GASHI: Should we --

CHAIR PORINI: | think that precludes our
taki ng acti on.

MS. HIGASHI: -- apply that -- should we apply
that to item9 as well?

CHAIR PORINI: | believe that precludes it.

MS. BERG  Thank you.
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MR, STONE: Yes, thank you.

MEMBER BELTRAM : Madam Chair, that raises a
guestion on our rules. Are we working on nodification of
the rules in this regard?

MS. HIGASHI: The particul ar anendnent that was
applied in this situation was a nodification that had
been proposed during our sunset review process. And the
concern --

MEMBER BELTRAM :  Well, with 80-year-old itens
out there pending at the tinme --

MS. HIGASHI: And that was why those particul ar
changes were nmade a year ago.

MS. JORGENSEN. In fact, the rul emaking

cal endar that you approved in Novenber, one of the

things -- one of the issues of the rul emaki ng was
wi t hdrawal -- excuse ne, dism ssal of clains.
So it is -- it's already in the process, and we're going

to be doing it.

MEMBER BELTRAM : COkay, we're going to be
having - -

MS. JORCENSEN: Pardon me?

MEMBER BELTRAM : We're going to be having work
sessions on it?

MS. JORGENSEN. Right, we're getting the
cal endar together to send to the office of admi nistrative
law. But you had approved this in the Novenber neeting

that that was one of our proposed regul ations.
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CHAIR PORINI: Do we have a inventory of al
stale clains?

MS. JORGENSEN:  Uh- huh.

CHAIR PORINI: | think it would be hel pful if
menbers got a list of all of those cl ains.

Okay, next itenf

MS. HI GASHI: We've now reached executive
director's report. [|'ll be very brief.

We've given you sonme workl oad data, and there
are no nmgjor changes. The Governor's budget includes
four new positions for the Comrission. W're very
grateful to M. Apps and all enployees at the Departnent
of Finance for supporting this budget change proposal

We have requested that Senator Peace carry the
| ocal governnment clains bill. W're waiting to hear back
how exactly that will be affected.

I"d like to introduce a new staff menber, Sean
Aval os (phonetic). Sean is a graduate |egal assistant.
He's just joined our staff, and he's a recent graduate of
UC Davis and also a recent bar adnmittee. He's on a
limted-term appointnment, until the end of this fisca
year.

CHAIR PORINI: Wl cone. | hope we haven't run
you of f by our --

MEMBER BELTRAM : That's right, after today.

MS. HHGASHI: |1'd also like to report that

Camille Shelton gave birth to a baby boy |ast Saturday,
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and not her and baby are doing well. Little brother --
ol der brother is not doing so well. So she is coping.

CHAI R PORINI:  Good.

MS. HHGASHI: And |I'd like to acknow edge our
Conmmi ssion staff for their participation in the United
California State Enpl oyees Canpai gn.

Nancy Patton was our departnent chairperson
this year, and we were one of two departnments to achieve
100 percent participation. W also doubled our tota
contribution for the year.

CHAI R PORI NI :  Okay.

MS. HIGASHI : And then finally, the
Commi ssion's offices. The final |ease docunents have
been sent to the future | andlords, and they now have a
May 1 nmove date. And we're still waiting to hear back
that they've been signed.

CHAIR PORINI: Al right.

MEMBER BELTRAM : Madam Chair, a question?

CHAIR PORINI: Yes, M. Beltram?

MEMBER BELTRAM : On our staffing, how many
attorneys do we have in the office now as conpared to
general anal ysts?

MS. HHGASHI: In the office right now, we have
positions dedi cated, we have your chief counsel, we have
Camille Shelton's position and we have David Scribner's
posi tion.

MEMBER BELTRAM :  Ckay.
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MS. HIGASHI: W are enploying Sean on a
limted termbecause Canille is on | eave right now.

MEMBER BELTRAM : And the new positions they're
tal ki ng about are --

MS. HIGASHI: Two attorneys and an anal yst.

MEMBER BELTRAM : Okay. | wish it had been the
ot her way around.

MS. HI GASHI: Well --

MEMBER BELTRAM :  Well, let's talk about that

anot her tinme.

Thank you.
M5. HHGASHI: It seenms as if next nonth's
agenda will be a repeat of many of the itenms from today.

There m ght al so be sonme additions to that agenda. And
we' ||l also have Paraneters and Cuidelines amendment to
pupi | residency verification and appeal s and a request
for renoval fromthe state mandates apportionnent system

CHAIR PORINI: Al right.

MS. HI GASHI: And probably the special ed
related matters would be -- at the earliest, they m ght
be March; but we'll have to | ook at our calendars in
ternms of proper notice.

CHAIR PORINI: Al right, anything el se?

MS. HIGASHI: You know, | believe there m ght
be sone public conment.

MR, BURDICK: We'll submt it in witing.

MS. HI GASHI: Okay. Thank you.
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CHAIR PORINI: Al right, well, I"mgoing to
take just a mnute then under this portion of our
calendar to ask M. Apps if he could cone forward.

We're not going to swear you in or anything,
but we are going to enbarrass you for just a nonment.

| think npbst of our -- any chair will do. |
t hi nk nost of our audi ence knows that Jimis retiring;
that he's had this assignment for many years. And we
just want to express to you how nuch we'll mss you, both
your adversaries and your staff and the nenbers of the
board. And so in order for you to always renenber us, we
have prepared this resolution, which is quite brief, and
["l'l read to you.

"Whereas Janes -- Jim M Apps has distinguished
hi msel f as a mandates coordinator for the
Department of Finance and whereas he has been a
dedi cated public official for 36 years, and
wher eas he has advi sed and influenced the

Conmmi ssion on State Mandates in determning if
cities, counties, school districts and specia
districts should be rei mbursed pursuant to
Section 6, Article XlIII-B of the California
Constitution and Governnent Code 17514; and
whereas he has assisted the Conmmission in

i mpl ementing a whole bunch of bills and
sponsoring countless local clainms bills, and

whereas Jim Apps is being honored by the
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menbers and staff of the Conmission on State
Mandat es in appreciation of his 15 years of
out standing service in | eadership with the
Conmmi ssion on State Mandates and his 36 years
of service with the State of California.

"Now, therefore, be it resolved that Jim Apps
is warmy congratul ated upon his retirenent
fromthe Departnment of Finance."

And it's signed by the nenbers of the
Commi ssion. We'Ill miss you.

MR. APPS: Thank you. | wll mss this body
al so. You nentioned 15 years; but prior to that tineg,
your predecessor, | worked with them and |I'm happy to
say that this is a nmuch better operation and |I've enjoyed
wor king with each of you folks. | nay wander by, from
time to tine, just to see how things are going.

CHAIR PORINI:  Well, you're welcome. Now,
don't leave. W have one other presentation for you.

MR, BURDICK: In the spirit of true
cooperation, on behalf of Carol Berg, who had to | eave,
what |'d like to present to Jimis a plaque fromthe
School Services of California for his friendship to the
education community and the Educati on Mandat ed Cost
Net work wi shes to thank himfor his 36 years.

And | know that in our cooperative efforts, |
think that the school folks -- and | know | can speak for

Carol and Jimand M. Petersen and all the rest -- have



felt that he has al ways been accessible and fair and a

remar kabl e soneti nes adversary, sonetines coll eague,
he will be m ssed deeply by the school comunity.

MR. APPS: Thank you very rmuch.

CHAIR PORINI: Paul a, do you have any --

(Appl ause)

CHAIR PORINI: Al right, with that, we'll
adj ourn our neeting.

Thank you.

(The neeting concluded at 12:34 p.m)

--000- -
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